


DECISIONS 


OF THE 


SUPREME COURT OF FLORIDA. 





JANUARY TERM, 1875. 
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APPELLEE, 


An indictment charging one with having, without lawful authority, forci- 
bly imprisoned another against his will, does not state an offense un- 
der Section 43 of Chapter III. of “An Act to provide for the punish- 
ment of crime and proceedings in criminal cases,” approved August 
6,1868. Under that law the acts charged must have been committed 

“with intent to cause him to be secretly confined or imprisoned in 

this State against his will, or to cause him to be sent out of this State,” 

&c. The Act of 1832, punishing false imprisonment by fine or impris- 

onment, stands unrepealed. 


Writ of error from Fifth Cireuit—Marion county. 

The grounds of appeal are set forth in the following as- 
signment of errors: 

1. The court erred in refusing to quash the indictment. 

2. The court erred in refusing to charge the jury that be- 
tore they could find the prisoner guilty, they must find from 
the evidence that defendant “ confined, or inveigled, or kid- 
napped the party charged with being falsely imprisoned, 
either with intent to cause such party to be secretly con- 
fined or imprisoned in this State against his will, or to cause 
him to be sent out of this State against his will.” 

3. The court erred in refusing the motion for a new trial. 

4. The court erred in refusing to grant the motion for the 
arrest of the judgment. 
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S. St. George Léogers for Appellant. 

The points upon which plaintiff in error rests his case are 
as follows, to-wit: 

1. That the court erred in refusing to quash the indict- 
ment in said cause upon the grounds and for the reasons 
stated in said motion, a copy of which is embraced in the 
record. 

2. That the court erred in his charge to the jury, a copy 
of which appears in the record. 

3. That the instructions asked for by State’s Attorney, 
and given by the court, were contrary to law. 

4. That the court erred in refusing to give to the jury the 
instructions asked by defendant’s counsel. 

5. That if the prosecution was instituted under the act of 
10th of February, 1832, the same was a misdemeanor and 
not within the jurisdiction of the Circuit Court. See Con- 
stitution. ; ; 

6. That it is not lawful for the grand jury of the Circuit 
Court to find bills for misdemeanors. See act February 19, ) 
1874; act August 6, 1868. 

7. That the court erred in refusing a new trial upon the 
grounds stated in the motion. 


Wm. Archer Cocke, (Attorney-General,) for Appellee. 


The indictment in this éase is in accordance with the 
statute. 

What does the statute set forth under the act of 1868, § 
43, p. 68? Vide statute. What dves the indictment set 
forth? Vide indictment. . 

Now examine the bill of exceptions, and it is only from it 
that this court can take cognizance of pvints of law that 
were raised in the court below. None can be presented here 
that are not in the bill of exceptions. Vide Frisbee and 
Johnson vs. Timanus, 12 Fla., 537. What are they } 

1. That the verdict of the jury was contrary to the evi- 
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dence. This point cannot be sustained, because the bill of 
exceptions does not show what the testimony was. 

2. That the verdict of the jury was contrary to law. 

Examine the points of law made by the bill of excep- 
tions : 

1. That the indictment was for an offense committed un- 
der the act of February 12,1833. Vide act. The offense 
under it was a misdemeanor. Every point in this article of 
the bill of exceptions is defective for this reason. The in- 
dictment is not under the act of 1833, but under the act of 
1868, § 43, p. 68. In the said 43d section of this act there 
is a phraseology which connects different forms of the same 
crime in the same sentence, which is employed in the alter- 
native. ‘Thus, wmprisons or secretly confines, &c. 

2. The third point in the bill of exceptions sets forth that 
if the indictment was under the act of 1868 it was defective 
in this, that it did not set forth the full offense. This point 
in the bill of exceptions is not well taken, for it does not 
specify wherein the indictment fails to set forth the whole 

offense ; but the indictment does set forth an offense sufli- 
cient to charge the criminal with a violation of the law. 

3. That if the indictment was found under the act of 1868, 
it is insufficient. That it does not set forth the entire list 
of offences under the statute is no ground of exception to the 
indictment. It must say in terms what the defect is. As 
to the general scope and extent of an indictment under a 
statutory offence, wde State vs. Pearce, 15 Fla., 153. 

4. That the court erred in the charge it gave to the jury. 
Examine the first charge by the court. It is legal, because 
in accordance with the statute. Vde act of 1868, sec. 43, 
p- 48. 

5, 6 and 7. That the court erred in the charges it gave to 
the jury. Examine these charges seriatim. They are in 
accordance with the statute under which the defendant was 
tried and convicted. What is necessary to be charged in an 
indictment? Vide Wharton’s Cr. Pr., vol. 1, p. 292, 7th ed. 
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The intent is inferred from the act committed. ‘“ When 
a statement of the act itself necessarily includes a knowledge 
of the illegality of the act, no averment is necessary.” 
Wharton’s Cr. Pr., sec. 297, 7th ed. 

Reference has been made in the bill of exceptions to the 
act of 1874, chap. 2009, (No. 34,) prohibiting grand juries 
from indicting persons for misdemeanors, &c. This statute 
would be a bar to this case if the defendant had been in- 
dicted under the act of 1833, which makes false imprison- 
ment a misdemeanor, but the statute of 1868 makes it felony, 
and the act of 1874 has no connection with this case, the 
accused being indicted under the act of 1868. 

As to the effect of the act on the offence of false impris- 
onment passed in 1833, wide act of 1868, sec. 30, p. 111. 


RANDALL, C. J., delivered the opinion of the court. 


Plaintiff in error was indicted for having, * without law- 
ful authority, forcibly imprisoned one Thomas P. Gary 
against his will, and without any legal warrant, authority 
or reasonable or justifiable cause whatev er, ivaprieoned and 
detained him so imprisoned for the space of five minutes.” 

Upon the trial the jury rendered a verdict of guilty, and 
the said William A. Ross was sentenced to imprisonment 
in the State prison for one year. 

Before trial the prisoner’s counsel moved to quash the in- 
dictment on the ground that the offence stated in the in- 
dictment was a misdemeanor only under the act of Feb’y 
10, 1832, (Th. Dig., 490,) of which offence the Circuit Court 
had no juriedietion, and that by law (act of Feb’y 19, 1874,) 
an indictment for a misdemeanor was a nullity, and that 
the indictment did not state an offence under the criminal 
law of 1868, (act of Aug. 6, 1868, p. 68.) 

After verdict, prisoner’s counsel moved in arrest of judg- 
ment upon the same grounds. The court refused to grant 
either motion, and this is assigned as error. - 

The act of August 6, 1868, provides that “ whoever, with- 








_~™ _ nase 


a 


n 


rar, THerie Be 





RARY 


Creed LIS 


i. 


i 


i 


z 


UNIV. 0 


JANUARY TERM, 1875. 59 





ape eneneneemene etane ee 





out lawful authority, forcibly or secretly confines or impris- 
ons another person, within this State, against his will, and 
confines, or inveigles, or kidnaps anotlier person, with intent 
either to cause him to be secretly confined or imprisoned in 
this State against his will, or to cause him to be sent out oi 
this State against his will, * * * shall be punished by 
imprisonment in the State Penitentiary not exceeding two 
years.” 

The plaintiff in error contends that under this act the ui: 
lawful imprisonment must be charged to have been con- 
mitted with intent to cause the person imprisoned to be se- 
cretly confined or imprisoned in this State against his will, 
or to be sent out of the State against his will, and that an 
offence under this act is not well charged without alleging 
this intent. The counsel for the State insists that the stat- 
ute of 1868 provides for punishing the offence of an unlaw 
ful imprisonment as a distinct offence ; and that an impri-- 
onment or confinement with intent, &<¢., is another distinct 
offence, and that the copulative word “and,” after tix 
words “ against hi: will,” where it first occurs, may be coi- 
strued as referring to another offence defined in the worcs 
which follow it. 

The statute of Massachusetts, (from which our law wa 
copied,) has the disjunctive “ or” instead of “and,” and yet 
the courts of that State understood the whole of the pre- 
ceding words as referring to the intent to kidnap. (Con 
vs. Blodgett and another, 12 Metcalf, 56.) The Legislatur: 
of this State, by the use of the word “and” instead ot 
“or,” has indicated beyond question that the same construw- 
tion should be placed upon it; and by leaving the law of 
1832 unrepealed, (which punishes the crime of false impris- 
onment as a misdemeanor only,) it is clear that it was not 
intended to punish every unlawful confinement or restraint 
of another as a felony. 

The judgment of the Circuit Court must therefore be re- 
versed and the indictment quashed. 
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Lrserty Brtines, APPELLANT, vs. Jounn McDermort, Re- 
SPONDENT. 


The certificate of the sale of lands by the Dnited States Direct Tax Com- 
missioners (under the act of Congress of June 7, 1862,) for the non- 
payment of taxes, is prima facie evidence of the regularity and va- 
lidity of the sale and of the ttle of the purchaser, and a mere assign- 
ment by the purchaser of the certificate of sale does not divest him of 
the title thus acquired, and the assignee of the certificate cannot 
‘maintain ejectment in hisown name. The title being vested in the 
purchaser by the tax sale, he can only divest himself of it, under the 
laws of this State, by deed or by will, (if the property is not redeemed 
by the owner as prescribed by law,) or, the assignee of the certificate 
may, by complying with the terms of the second section of the act of 
Congress of March 3, 1865, (13 Statutes at Large, 501,) obtain a patent 
trom the President of the United States. 


Appeal from Circuit Court of Nassau county, Fourth Ju- 
dicial Circuit. 

A statement of the case is contained in the opinion of the 
Court. 

Liberty Billings for Appellant. 

The certificate of sale by force of the statute amounts to 
prima facie evidence of the regularity and validity of the 
sale and of the title ofthe purchaser. 12 Stat. at L., 422. 
So ruled in Cooley vs. Conner, 12 Wallace, 398. 

A certificate of redemption is no evidence of title. It 
only proves payment of the redemption money. Blackwell 
on Tax Titles, 3d ed., 424-5. 

The law provides (section 7) that the certificate of sale 
“shall only be affected as evidence of the regularity and 
validity of the sale by showing that the tax had been paid 
previous to the sale; that the property was not subject to 
taxation, or that it had been redeemed according to the pro- 
visions of this act.” Legal redemption must therefore be 
proved. 

The law does not provide for settling questions of title 
before the redeeming officer. Blackwell, 422. 
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The act of redeeming is not judicial in its nature, the offi- 
cer who executes the certificate acting only in a ministerial 
capacity, and his decisions are not conclusive upon the pur- 
chaser. Ibid., 422, 432. 

Respondent must show a right to redeem. 

Ownership or interest in premises must be proved. No 
evidence of a “ valid lien or interest ” in premises entitles 
to redemption. Records show no “leasehold” as alleged 
in answer. 

Must redeem in time fixed by law, or redemption void. 
Ibid., 431. Time depends upon character of parties claim- 
ing ownership. Minors, aliens, loyal persons, &c., have two 
years, others one year, after sale. U. 8S. Direct Tax Law, 
sec. 7. ; 


Friend & Hammond for Respondent. 
RANDALL, C. J., delivered the opinion of the court. 


The appellant brought an action of ejectment in the Cir- 
cuit Court for Nassau county against McDermott to recover 
possession of certain lots in Fernandina on the strength of 
his title. Defendant denied the plaintiff’s title and right of 
possession. 

The plaintiff, to maintain his suit, introduced in evidence 
a certificate of the sale of the lots in question by the United 
States Direct Tax Commissioners for Florida on the second 
day of January, 1865, signed by the three commissioners. 
showing that Elsie Rivers was the purchaser at the sale. 
Appended to the certificate was an assignment of the cer- 
tificate to the plaintiff, signed and acknowledged by Elsie 
Rivers and her husband, whereby they sold, transferred and 
assigned “all right, title and interest in the within tax cer- 
tificate.” It was also shown that defendant was in posses- 
sion at the commencement of this suit and plaintiff rested. 

The defendant offered in evidence a certificate of the com 
missioners that on the 9th November, 1865, “ John Henry. 
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Sarah. Isabel and Mary Frances McDermott, having pro- 
dneed satisfactory evidence that they are minor children, 
and on the application of John McDermott, their father and 
guardian, and having taken an oath to support the Consti- 
tution of the United States, and having paid the tax charged 
on said land, together with the penalty, interest and costs of 
proceedings, * ® | has redeemed the said tract of land 
trom the forfeiture and sale thereof,” &¢. The plaintiff ob- 
jected to the admission of the certificate “on the ground 
that it is not responsive to the answer and that it is no evi- 
dence of title.” The objection was overruled, plaintiff ex- 
cepted, and the evidence submitted. This was the whole of 
the evidence. : 

Te jury rendered a verdict for the defendant, upon which 
judgment was entered against the plaintiff and he appeals. 

Tis errors assigned are that the court admitted the cer- 


tificnte of redemption without evidence of the right to re- 
deen: on the part of the defendant or of any party privy 
with ci: ; and, 2d, because said certificate was not pleaded 
in the answer, nor was it responsive to any pleading in the 
case . 

A>» the first question, it is provided in the act of Con- 


gress ior the collection of direct taxes in insurrectionary 
distr:cts, approved June 7, 1862, that the owner of lands 
sold tor such taxes may, if a minor, appear before the board 
»r tax commissioners and redeem the property sold at any 
time within two years after the sale, upon taking an oath to 
support the Constitution of the United States and paying 
the tax and penalty with interest and expenses of the sale 
and subsequent proceedings. The certificate of redemption 
put i: evidence shows that John McDermott, the father and 
guardian of the minor children named, appeared and took 
the oath and paid the amount necessary to redeem the lots 
in question from the sale by the commissioners. But it was 
not shown by the certificate of redemption, or by any evi- 
dence before the commissioners or before the court, that the 
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persons named were the owners of the lots or had any in- 
terest therein, and hence it did not appear before the court 
or jury that they had the right to redeem and prevent the 
purchaser from acquiring the title under the certificate. 

The same statute (section 7, volume 12, U. S. Statutes at 
Large, p. 23,) provides that the certificate of sale shall be 
received in all courts and places as prima facie evidence 
of the regularity and validity of the sale, and of the title of 
the purchaser under the same. (See Cooley vs. Connor, 12 
Wallace, 391.) 

Now the plaintiff’s objection to the certificate of redemp- 
tion as evidence, as it appears in the record, was not upon 
the ground that there was no accompanying evidence of the 
interest of the minors or of the defendant in the lots before 
the court, but as it appears that no such evidence was given, 
we are at liberty to determine that there was not sufficient 
evidence in the case to defeat the title of the purchaser at 
the tax sale. The act gives the right to redeem in the man- 
ner provided by it by the owner or by any loyal person 
having an interest in, or lien upon, the land sold. 

But although the plaintiff may have been correct in re- 
gard to the regularity of the attempt to redeem, we cannot 
hold that he may recover upon his own evidence as disclosed 
by this record. 

The plaintiff upon his pleadings must show title to the 
premises he seeks to recover in himself. He produces a tax 
certificate, which, under the act of Congress, is evidence of 
the title of the purchaser, and the purchaser is Elsie Rivers. 
Her title was derived from the sale to her by the tax com- 
missioners, and the certificate is the only evidence of the 
sale and of her title under it. He shows no release, assign- 
ment, or conveyance by deed, or otherwise, of the property 
described in the certificate, but merely that the certificate 
has been assigned to him. 

Mrs. Rivers, if the property was liable to be taxed, and 
was not properly redeemed from the sale, had a prima 
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facie title. Under the statutes of this State, no estate or 
interest of freehold can be created in any other manner than 
by deed in writing by the party “creating, making, grant- 
ing, conveying, transferring, or releasing such estate or in- 
terest,” or by will duly executed according to law. This 
assignment of the evidence of her title carries with it no 
legal estate in the lands described. 

The act of Congress of March 3, 1865, however, provides 
that the transferee of a certificate of sale, by complying with 
certain conditions, may receive a patent from the President 
of the United States, which would doubtless invest him with 
a title. But this not having been done, the legal title re- 
mains in the purchaser at the tax sale. 

It follows that the plaintiff has shown no right to recover 
in this suit, and the judgment must therefore be affirmed. 


Rosert M. Sarr, Responpent, vs. Epwarp B. Burkcey, 
APPELLANT. 


When a defendant has appeared and pleaded to the declaration, he can- 
not, on appeal, take advantage of any irregularity in the service, or 
of the entire omission to make service of the process by which the 
suit is commenced. 


Appeal from the Circuit Court for Duval county, Fourth 
Judicial Circuit. 

The points in this case are fully explained in the opinion 
of the court. 


Liberty Billings for Appellant. 


This was a proceeding under the Code by attachment 
levied on real estate in Fernandina belonging to a non-resi- 
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dent, Edward B. Bulkley, of the State of New York, the 
appellant. 

The record shows no personal service nor newspaper pub- 
lication, nor mailing of notice and petition as required by 
statute; and no evidence appears of said Bulkley’s residence 
being unknown, or that it could not be ascertained. 


Robert M. Smith for Respondent. 


This was an action under the Code, tried by a jury and 
verdict rendered for respondent at the Spring Term, 1874, 
in the Fourth Judicial Circuit, Duval county. Motion was 
granted for new trial upon the ground that certain papers 
improperly went before the jury. 

A new trial was had at the same term, and verdict was 
rendered by a jury for respondent in the sum of $684, and 
$190.03 costs. 

No exceptions were taken at the time of trial, or before 
or after judgment. Every charge asked by appellant was 
granted. 

First. Respondent asks that the judgment of the court 
below be affirmed, and in addition that ten per cent. upon 
the judgment be allowed as damages for delay, under sec- 
tion 251. Int. Div. 

Second. For the reason that appellant has had two fair 
and impartial trials before a jury, and in each case verdict 
was rendered for respondent, the appellant in the course 
of said trials being allowed to put in every defense asked 
by him, and no testimony of any character or description 
offered by appellant was excluded. 


RANDALL, C. J., delivered the opinion of the court. 


This suit was commenced under the Code by the issuing 
of a summons, and an attachment was also issued and levied 
upon defendant’s property. Defendant was a non-resident. 
There was no personal service of process, and no publica- 
tion of summons. 
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The defendant, however, appearéd by two attorneys, and 
pleaded to the complaint, and two trials were had, each of 
which resulted in a verdict for plaintiff, a new trial having 
been granted after the first verdict on the motion of defend- 
ant by his attorney. 

No exceptions appear to have been taken, and the only 
question made upon the appeal is, that there was no service 
or publication of the summons, and upon this ground de- 
fendant insists that there was no jurisdiction obtained by 
the Cireuit Court, and, therefore, the judgment should be 
reversed. ; 

It has been uniformly held by this court, and by the 
courts of all the States and of the United States, that a gen- 
eral appearance of the defendant in person, or by attorney, 
in the suit, where no service was had, or where the service 
was defective, cures any defect of service, and gives juris- 
diction as effectually as if service in person had been made. 

The judgment is affirmed with costs, to be taxed under 
the Code, in favor of the plaintiff. 





Mines Pricer, Urtan Bowpren, Henry Howertt anp W1L- 
3 b J 
urAM J. Hatt, Aprennants, vs. Samue, A. Wisrer, Ar- 
PELLEE. 


1. It,is essential to the validity of the sale of the interest of an infant in 
the estate of his ancestor that the court making the sale should so far 
conform to the statute regulating the proceeding as to acquire juris- 
diction of the subject matter and the parties. Overthe inheritance of 
an infant the Legislature has plenary power. It can prescribe the 
method by which jurisdiction of the infant can be acquired, and con- 
formity to this requirement is all that is necessary. 

2. In proceedings for the sale of the lands of a decedent, the statute of this 
State does not require the service of process upon an infant heir or 
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devisce in order to acquire junsdiction. The statute requires the court 
to appoint a guardian for such of the heirs or devisees as are infants, 
and this is essential. 

3. Where service of process is made upon the general guardian of the in- 
fant, he appears and makes the defence required by the statute and is 
heard by the court as the representative of the infant, such action is 
equivalent to his appointment as guardian ad liten. 

4. A sale of the land of a decedent under such proceedings is a judicial 
sale. If the court has jurisdiction of the subject matter and the person, 
2 purchaser #t such sale cannot be affected by irregularities or errors 
in the proceedings. Such errors may be corrected upon appeal. They 
cannot be corrected in a collateral proceeding. 

5. An executor will not be permitted to hold an interest acquired through 
a purchase at his own sale. If, however, a third person is interested 
in such bid, a court of equity should not set aside the sale as to this 
third person in « case where the sale was by commissioners for full 
value and there was no fraud in fact. 

6. Where there has been a sale of an infant’s interest in the estate of his 
ancestor, and the infant after his majority has knowingly received the 
amount representing his interest from the party that he is aware made 
the purchase and claimed title to his interest in the estate, such per- 
son so receiving such amount has no equity to recover of the pur- 
chaser any portion of the estate for which he has received an equiva- 
lent. a 


This action was instituted in the Circuit Court of the 
Fourth Judicial Circuit for the county of Duval by Samuel 
A. Winter, one of the devisees under the will of his father, 
James Winter, who died in February, A. D. 1857. The will 
directed a division of the land in kind among the children, 
share and share alike, in case a fair and equal division in 
kind could be made. In the year 1857, James L. Winter» 
the executor, filed his petition under the statute of this 
State in the Circuit Court for Duval County, alleging that 
the land so devised could not be equally, fairly and beneti- 
cially divided, and praying authority to sell and convey the 
land, and to make distribution of the proceeds among the 
parties entitled under the will. The petition set forth the 
interests of the several parties, and Samuel A. Winter, the 
plaintiff in this action, at that time an infant, was named 
therein as one of the children of the testator having an 
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equal interest under the will. A sale was ordered and the 
defendants, Miles Price, Henry Howell and William J. Hall, 
were purchasers at said sale. 

The plaintiff in this action seeks to set aside the sale and 
have a partition of the land. 

The Circuit Court adjudged the sale void as to the plain- 
tiff, and entered a judgment directing a partition of the 
land, and the setting aside of his share to the plaintiff. 

This appeal is prosecuted from that judgment. The 
grounds of the action of the court below and the pleadings 
essential to the understanding of the case as made in that 
court, and as reviewed by this court, and the errors here as- 
signed, are fully stated in the opinion of the court. 


J. J. Finley for Appellants. 


It is contended by the appellee, who was plaintiff in the 
court below, that he is not bound by the said proceeding, 
nor the decree rendered therein, nor by the sale ot the com- 
missioners made thereunder : 

1. Because the court did not appoint a guardian ad litem 
and order a citation to issue to said guardian. 

2. Because Frederick Von Santen, the guardian of the 
plaintift below, was ot kin to the petitioner, James L. Winter. 

3. Because of fraudulent collusion between Miles Price, 
the appellant, and Frederick Von Santen, the guardian of 
the appellee. 

1. It is contended by the appellee that Frederick Von 
Santen was his statutory guardian, and not his guardian ad 
litem, and that therefore the appellee was not properly be- 
fore the court in the proceeding to sell the real estate for 
division. 

The Circuit Court of Duval County, before whom said 
proceeding was had, was, and is a court of general jurisdic- 
tion, and, therefore, according to a well-known principle of 
law, all the presumptions are in favor of its having exercised 
a rightful jurisdiction, until the contrary is shown, and the 
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burthen of proof lay on the plaintiff below to rebut the pre- 
sumption, which he did not do. 

It was incumbent on him to have produced at the hearing 
in the court below a certified copy of the record of the pro- 
ceeding for the sale of the land for division, with the certifi- 
cate of the clerk under seal of the court, that said copy con- 
tained all the record in the case, which was not done. 

Having failed to do this, the presumption arises that the 
court exercised a rightful jurisdiction, not only of the sub- 
ject matter of the suit, but also of the person of the appel- 
lee, and it is contended that this presumption is not rebut- 
ted by any proof appearing in the record. 

But even if the soundness of the foregoing proposition 
should be doubted, it is insisted for the appellants that the 
act of March 4, 1841, under which the proceeding was had, 
was substantially complied with. 

The general principle, so well established, that “‘ an infant 
is the ward of Chancery,” is in substance re-affirmed in the 
act of March 4, 1841. Thomson’s Dig., sec. 7, chap. % 
page 204. 

I think the fair and reasonable interpretation of the said 
act is, that in the proceedings therein authorized, the court 
has jurisdiction of the person of the infant without bringing 
him before it by the service of process upon him, and sim- 
ply required the appointment of a guardian to whom cita- 
tion should issue, and who should appear and put in an an- 
swer for the infant, denying all the allegations in the peti- 
tion, so that nothing should be taken for confessed as against 
the infant. And the only limitation placed on the power of 
the court to select and appeint such guardian is, that he 
shall not be the petitioner, or of kin to the petitioner, or 
his attorney or agent. 

Now it is contended that the action of the court in or- 
dering citation to be served on the guardian (Von Santen) 
was in substantial compliance with the statute, which re- 
quires the court in such case “forthwith to appoint guar- 
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dians of such of the devisees as are infants to answer and 
defend against said petition.” 

In this case, all the purposes and objects of the act have 
been fairly, faithfully and fully accomplished. 

1. Frederick Von Santen was the guardian of the minor. 

2. It was ordered by the court that he should be cited as 
guardian. 

3. The citation was duly served on him. 

4. Heput in the answer for the ward, denying all the al- 
legations in the petition. 

5. An examiner was appointed and proof was taken on 
the issue made by the answer. 

6. Upon full consideration, it was decreed by the court 
that the real estate mentioned in the petition should be sold 
tor division. 

7. Cominissioners were appointed to make such sale, and 
said sale was made under the said decree, after due no- 
tice given. 

S$. The sale was regularly reported by the commissioners 
appointed to make it. 

9. And the report of the commissioners, and the sales 
made by them, were duly confirmed by the decree of the 
court. 

From this, it will appear that all the requirements of the 
act were complied with, that the court carefully guarded 
the infant’s interests, and that it did in this case, as it will 
in all cases where it may be necessary, appoint a guardian 
to watch and protect his rights. Cavander vs. Smith, 5 
Clarke (Iowa) 159. 

If substantial justice has been done, a judgment or decree 
will not be set aside tor mere irregularity, upon a suit insti- 
tuted tor that purpose thirteen or fourteen years after such 
judgment or decree was rendered ; nor when such suit is in- 
stituted by an infant some nine or ten years after he arrives 
at full age. 

That Frederick Von Santen, the guardian of the appellee, 
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was not of kin to James L. Winter, the petitioner, I cite: 1 
Souvier’s Law Dictionary, 778. 

Another ground urged by the plaintiff (appellee) why the 
decree and the sale thereunder should be set aside is that 
the same was fraudulent. 

It is a well established principle in the jurisprudence of 
this State that “fraud will not be presumed, but must be 
proved.” Wilson & Cleland vs. Lott, 5th Fla. R. 305; 
White vs. Walker, 5th Fla. R. 478. 

In this case inadeqacy of price cannot be relied on as an 
evidence of fraud, because the proof shows that the amount 
for which the land in question was sold was its full value at 
that time. 

Besides, this was a judicial sale, and when such sale is 
public and fair, it may be justly presumed that the fair 
market value is obtained, and there seems no reason to ques- 
tion its general validity, but it should be specially impeach- 
ed. 1 Story’s Eq. Jurisp., sec. 346. 

It is a significant fact that nowhere in the plaintiff’s bill 
has it been alleged, ner has it been attempted to be proved 
that the price for which the land sold was less than its 
value, but on the contrary, it was shown that it brought 
its value. 

‘In the 10th article of the complaint it is alleged “ that F. 
Von Santen being a kinsman, relative, and of kin to the 
petifioner, James L. Winter, and also one of the devisees, 
fraudulently combining with the said James L. Winter, 
without any authority of law, made acknowledgment of ser- 
vice of citation, and appeared and madea pretended defence 
to said petition in behalf of the plaintiff.” 

What is the proof on this point ? 

1. It appears from the evidence as it is found in the rec- 
ord, that Von Santen, without seeking it, and without even 
a suggestion from James L, Winter, was ordered by the 
court to be cited as the guardian of the plaintiff to answer 
the petition. 
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2. It was under the compulsory order of the court that he 
made his answer to the petition. 

3. His answer denied all the allegations in the petition, 
and thereby put them in issue. 

Thus it will be seen that there is not one particle of proof 
in the whole record ot any combination, or even a suspicion 
of combination, fraudulent or otherwise, between Von San- 
ten and James L. Winter, and it stands out upon the record a 
bald and naked allegation, without even the pretence of 
proof. ' 

The next and only other allegation of fraud is made in 
the 12th clause of the complaint, wherein it is alleged that 
Miles Price, (one of the appellants,) through his fraudulent 
representations to the commissioners, induced them to exe- 
cute a deed to the “ Dell’s Bluff tract to Uriah Bowden.” 

We search the record in vain to find any proof to sustain 
this charge. 

The proof is— 

1. That Price authorized Bowden to bid in the * Dell’s 
Bluff tract for him.” 

This he had a right to do, and the proof shows that the 
sale was open and fair. 

2. That Bowden bought the land tor Price. 

3. That Bowden thought the bid was put down to Price, 
but when he found the deed was made to him, he in good 
faith conveyed to Price. . ° 
4, That Price paid for the land. 

The above is the evidence on this point ; and as there is 
no proof whatever that Price made any fraudulent repre- 
sentations to the commissioners to procure them to make 
the deed to Bowden, the allegation in the bill is wholiy un- 
sustained. 

See the answer of Emory (ene of the commissioners) to 
the 5th interrogatory, which does not warrant even the sus- 
picion of frand. 

It will be seen, from a complete examination of the testi- 
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mony in the record, that there is an utter failure to prove a 
single fraudulent act charged in the bill. 


The sale was made under the decree of a court of compe- 
tent and general jurisdiction ; the proceedings, decree and 
sale were, according to the proof, entirely free from fraud ; 
ne advantage was taken of the inexperience of the minor, 
and there was no attempt to overreach him or to tone ad- 
vantage of his inconsiderateness. 


But it is contended for the appellants that even if the 
proceedings tor a sale of land for division shall be held to 
haye been irregular, the appellee ratified and affirmed the 
same long after he came of age; and to this point I will 
now address the argument. 


Assuming that the sale of the land in this case, as made 
by the commissioners, so far as the question of infancy is 
concerned, will be substantially governed by the same legal 
principles as if he had sold his interest during his minority, 
I respectfully submit the following propositions and author- 
ities ; 

The tendeney of the modern decisions is in favor of the 
policy of the rule, that the acts and contracts of infants should 
be deemed voidable only, and subject to their election when 
they came of age, whether to affirm or disavow them. 2 
Kent Com. Marg. p. 235. 

Where the contract is merely voidable, it seems, upon 
general principles, capable of confirmation. 1 Story’s Eq. 
Jurisp., sec. 345 and note (2.) 

If any act of confirmation be requisite after he comes of 
age to give binding force to a voidable act by his infancy, 
slight acts and circumstances will be a ground from which 
to infer the assent. 2 Kent Com. Marg. p. 237. 

And so in the case of Wheaton vs. East, 5 Yerger’s 
Rep. 41, the decision was, that a deed of confirmation of 
the minor’s deed was not requisite ; but that any act of the 


minor when of age, from which his assent might be inferred, 
6 
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would operate az a confirmation, and would conclude him. 
2 Kent Com. Marg. p. 238, note (b.) 

A sale of lands received during infancy for other lands 
is a confirmation of the original deed of conveyance. 2 
Kent Com. Marg. p. 238, note (3,) citing Williams vs. Ma- 
bee, 3 Halsted Ch. 500. 

And his confirmation of the act or deed of his infancy 
may be justly enforced against him after he had been of age 
for a reasonable time, whether from his positive acts in fa- 
vor of the contract, or from his tacit assent under circum- 
stances not to excuse his silence. 2 Kent Com. Marg. p. 238. 

It was the plaintiff’s duty, on his discovering that the 
land had been sold under the decree, to have taken imme- 
diate steps, when he arrived at full age, toset aside the sale ; 
and it is contended, that by receiving from Price the con- 
sideration for his interest in the proceeds of the sale of the 
lands nine years after he came of age, he ratified the sale 
made by the commissioners under the decree, and is forever 
estopped. Southern Lite Ins. & Trust Co. vs. Lanier, 
Fla. Rep. 159. 

And so in the case of Curten vs. Patten, 11 Sergt. & N. 
205, the court held, that some distinct act by which the in- 
fant received a benefit from the contract after he came of 
age would be sufficient to make a valid confirmation ; and 
in this case it is to be observed that the contract was consid- 
ered void. 2 Kent Com. Marg. pp. 238 and 239. 

A person may, after full age, confirm any erroneous judg- 
ment rendered against him while a minor, without the ap- 
pointment of a guardian ad litem. 3 Ma ass. Dig., p. 422, 
No. 9. 

There are cases‘in which it has been held, that even a si- 
lent acquiescence for a considerable length of time by an in- 
fant after arriving at full age, is itself a ratification of his 
conveyance, and especially when he looks on and permits 
the purchaser to make improvements. 20 U.S. Dig., 529, 
citing 20 Ark. 600. | 
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In this case the acquiescence of the plaintiff continued for 
a longer period than would be necessary to form a statutory 
bar. 

The plaintiff attained his majority in 1862, and did not in- 
stitute this suit until the latter part of 1871. Voorhees vs 
Voorhees, 24 Barb. (N. Y.) p. 150. . 

A compromise of a suit in equity, made by a guardian, sus- 
tained by a chancellor, and approved by the Probate Court, 
will not be set aside upon the application of the infant atte: 
he has come of age, without good cause shown. Dunlap vs- 
Petrie, 35 Miss. 590. . 

If the infant, after he arrives at full age, is possessed ot 
the consideration paid him, whether it be property, money, 
or choses in action, and either disposes of it, sothat he cannoi 
return it, or retains it for an unreasonable length of time, it 
will amount to an affirmation of the contract. Manning vs 
Johnson, 26 Ala. Rep. 446; 1 Story’s Equity Jurisprudence, 
Section 240; Young’s Adm’r. vs. McKinnie’s Adm’. 5 Fla. 
p- 553. 

The infant’s privilege of avoiding acts which are matters 
of record, is much more limited in point of time than his 
privilege in avoiding matters in pazs. 2 Kent marg. p. 237 ; 
Tucker et al. vs. Moreland, 10 Pet. Rep. 58. 

Fleming & Daniel on the same side. 

Appellants’ counsel submit that— 

1. If the court had jurisdiction of the subject matter ot 
the petition ; , 7 

2. If the plaintiff was a party to the proceedings and 
properly before the court ; 

3. If the decree and sales thereunder are not set aside for 
fraud ; 

Then the decree of Judge Putnam is conclusive as to the 
plaintiff’s right, and the court had no power to set aside the 


sales made thereunder. 
“The judgment of a court having jurisdiction of the sub- 
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ject matter is conclusive between the parties, unless reversed 
or set aside for fraud.” 1 McLean, 460. 

We assume that all of the presumptions are in favor of 
the proper exercise of its powers by courts of general juris- 
diction. a 

“The decision of a competent court will be presumed to 
be according to law until the contrary is proved.” Wade vs. 
Dick, 1 Iredeli Ch., 323. 

The record of a court of limited jurisdiction must show 
that jurisdiction was rightfully exercised, but in courts of 
general jurisdiction it will be presumed. Grignon vs. Astor, 
2 How. 319, 343; Kemp vs. Kennerdy, Peters’ C. C. Rep., 30. 

‘“‘ Every reasonable presumption is to be made in favor of 
the judgment or decree of a court of general jurisdiction.” 2 
Wallace, 328, 341; 5 McLean, 167. 

’ That the subject matter of the petition was within the 
jurisdiction of the court is apparent, and we presume will 
not be denied. 

Was Samuel A. Winter a party to the proceedings before 
Judge Putnam on the petition of James L. Winter, execu- 
tor, and properly before the court ? 

The court is charged by the statute with the proper and 
discreet care of the infant’s rights. The statute vests in the 
court jurisdiction of the infant as a party to the proceed- 
ings as soon as the petition is filed, and by virtue of such 
filing, as completely as it does of the adult heirs when prop- 
erly cited and brought into court. No citation of the infant 
is required. He is before the court by operation of the law. 

The court is not to appoint a guardian to appear for the 
infant as required by the statute of New York, cited in the 
case of Bloom vs. Bendick, 1 Hill’s Reports, page 140, re- 
lied on by plaintiff's counsel in the argument of this cause 
before the Circuit Judge. 

The court is directed to appoint guardians to such of the 
heirs or devisees as are infants, to answer and defend against 
saiG petition. 
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_ Before an answer can be filed or a defence made, the party © 
must be before the court. 

In the ordinary practice of the courts, the infant would 
first be served with notice. This is the first step, and brings 
the infant before the court. 

An order is then made on the proper application appoint- 
ing a guardian to answer and defend for the infant in the 
matter before the court. 

The appointment of the guardian to answer and defend 
presumes that the infant is before the court and under its 
jurisdiction by operation of the law. 

The jurisdiction over the person of the infant does not ai- 
tach from the act of appointing the guardian. That actisa 
consequence of the jurisdiction which has already attached 
by the operation of the statute and one step only in the pro- 
ceedings in the cause. 

“ Any movement by a court is necessarily the exercise of 
jurisdiction.” 

The power to hear and determine a cause is jurisdiction : 
it is coram judice whenever a case is presented which brings 
this power into action. 2 Howard, 338; 6 Peters, 709; 12 
Peters, 718 ; Ibid., 623 ; 3 Peters, 205. 

If juriediction over the person as well as of the subjeci 
matter of the petition attached, then it is not competent for 
the court to enquire whether mere errors or irregularities 
exist in the proceedings on which the order of sale was made. 

The errors of the court, however apparent, can be exam- 
ined into only by appellate power. 10 Peters, 450, 472. 

A decree in partition cannot be examined into in a collat- 
eral action to see whether errors and he erst exist in 
the proceedings. Parker vs. Kane, 22 Howard, 14, 

“ An order for the sale of a decedent’s real estate granted 
by a Probate Court, is conclusive as to the necessity and 
propriety éf the sale, if the facts necessary to confer jurisdic- 
tion appear on the face of the proceedings. ” 3 Wallace. 
396, £06. 








78 SUPREME COURT. 








——— sespemeniannaliniansabins 


Price et al. v. Winter. 








When a court, from its general powers, has jurisdiction of* 
the subject matter, a due notice served on the party, if the 
proceedings be in personam, or an attachment laid on the 
lands, if the proceedings are in rem, gives jurisdiction, and 
aiter this attaches no proceedings in the subsequent stages 
ot the case, however erroneous, will make them void. + Me- 
Lean, 449; 1 McLean, 224. 

‘The purchaser of lands sold under the decree of “a court 
of competent jurisdiction, is not, in a collateral suit, affected 
by any errors or mistakes in the proceedings.” 2 Peters, 157 ; 
5 McLean, 148. 

The court does not enquire into the regularity of the pro- 
ceedings in courts of co-ordinate jurisdiction. Platt vs. Cad- 
well, 9 Paige C. C. R., 386. 

The jurisdiction of a court can never depend upon its de- 
cision upon the merits of a case brought before it, but upon 
its right to hear and decide it at all. 7 Peters, 572. 

There is no principle of law better settled, than that every 
act of a court of competent jurisdiction shall be presumed to 
have been rightly done till the contrary appears. 10 Pe- 
ters, 449. 

The principle is too well settled, and too plain to be con- 
troverted, that a judgment or decree by a competent tribu- 
nai against a party having actual or constructive notice of 
the pendency of the suit, is to be regarded by every other 
co-ordinate tribunal, and that if the judgment or decree be 
erroneous, the errors can be corrected only by a superior 
appellate tribunal. 4 Peters, 470. 

The errors and irregularities of any suit are to be cor- 
rected by some direct proceeding either before the same 
court to set them aside, or in an appellate court. 2 Pe- 
ters, 157. 

in the case at bar, it is contended that the plajptiff is not 
bound by the decree of Judge Putnam, because— 

1. There is no order appointing a guardian to answer and 
Jetend. 
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2. Frederick Von Santen, who is the brother-in-law of 
the petitioner and statutory guardian for the plaintiff, an- 
swers for his ward. 

We submit, in the first place, the court having jurisdic- 
tion of the parties and the subject matter, that under the 
decisions which have been cited, this court cannot enquire 
whether or not these errors or irregularities occurred or 
exist. a 

But grant that these are proper questions for this court to 
consider, we hold further, that there is no proof before the 
court that there was not an order made in due compliance 
with the technical requirements of the law appointing Fred- 
erick Von Santen to answer and defend for his ward. 

The presumption is unavoidable from the authorities 
cited, that such an order was made by the court, for the 
court was one of general jurisdiction and all the presump- 
tions are in favor of the regularity and propriety of the pro- 
ceedings of such a court until the contrary be proved. 

But it is claimed that Von Santen, having married the 
plaintiff’s sister, was “of kin,” and therefore incompetent 
under the statute to act as guardian in the proceedings be- 
tore Judge Putnam. 

We hold that only in a loose and general sense can the 
term “of kin” be construed to include one who is simply 
connected by marriage. The true legal signification of the 
term is relationsip by blood or consanguinity, not that kind 
of relationship which results from marriage, and which is 
known as affinity. Bouvier’s Law Dic., title “ Kindred ;” 
Burrell’s do., title “ Next of Kin.” 

It was in this sense that the Legislature used the term. 

In this case, by the terms of the will, Von Santen could 
have no possible interest in the property. 

If there is a doubt as to the intention of the Legislature 
in the use of the term, the benefit of the doubt, at this late 
day, should certainly be cast in favor of the legality and 
propriety of the proceedings on which the order of sale 
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was made. But even though “of kin” was intended to in- 
clude relations by affinity as well as consanguinity, this 
court cannot interfere to set aside the proceedings because 
of this wrregularity, as has been abundantly shown by the 
authorities cited above. 

We have shown that the court had jurisdiction of the per- 
son of the infant by the operation of the law; that Von 
Santen was cited by the court to answer for his ward ; that 
he did so in substantial compliance with the statute; that 
full and elaborate proof was taken and every possible pre- 
caution adopted by the court to protect the rights of the 
infant. No substantial defence of the infant is omitted ; no 
substantial right of the infant is defeated. 

“‘ When, on sale of the estate of infants by their guardian, 
the statute regulating such sale was not complied with in 
many points, and a writ of error to set aside such sale was 
not presented until such sale was completed by payment of 
the purchase money and‘a conveyance, and no substantial 
object of the statute or interest of the ward was defeated, it 
was held that the sale would be affirmed.” 9 Dana, 526. 

But the plaintiff charges fraud and relies upon this as an 
additional ground to set aside the decree of Judge Put- 
nam and the sales thereunder. 

There are but two grounds upon which this charge can be 
sustained : 

1. Collusion between the purchasers, the petitioning exec- 
utor and the statutory guardian, Von Santen. 

2. Constructive or legal fraud arising from an alleged in- 
terest of the executor, James L. Winter, in the purchase. 

“ Fraud is not to be presumed, but must be proved.” 5 
Fla., 305, 478. 

“It is not the policy of the courts to enlarge the catalogue 
of legal frauds.” 2 Stewart, 51, 52. 

There is nothing in the testimony to connect the guardian, 
Von Santen, in anywise with the purchase by Bowden, and 
the other purchasers at the commissioners’ sale. 
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Let us see, now, what proof is produced to establish collu- 
sion between the petitioning executor, James L. Winter, 
and the purchasers at the commissioners’ sale. 

The evidence on this point resolves itself into the state- 
ment made by Emery in his answer to the seventh cross-in- 
terrogatory, that he understood that Miles Price and James 
L. Winter were desirous of purchasing the Dell’s Bluff tract, 
while Bowden and Price both testify distinctly that he pur- 
chased for Price alone and at his sole instance and request. 
J. N. Haddock also admits that James L. Winter was to 
have an interest in the Alachua tract. 

Now, while this testimony may go to show that James L. 
Winter desired to take an interest in the Dell Bluff and 
Alachua tract, it appears further, that in fact he had no 
share or part whatever in the purchase of either, never hav- 
ing paid one cent of the purchase money, nor received any 
part of the title or estate. But even though he had done so, 
the court will not construe the law to prevent the executor, 
being an heir, from bidding on equal terms with other heirs 
at a judicial sale of the lands of his testator, the sale being 
made by a commissioner, and not by himself. And even 
though he had purchased the lands at his own sale, we hold 
that if the property brought its full value, and there is no 
fraud proven, the court will not set the sale aside. It is 
true that the English decisions and some of the Ameri- 
can are in favor of an extended application of the rule that 
executors and administrators cannot purchase at their own 
sales—(not, however, that this was a sale made by commis- 
sioners appointed by the Circuit Court ; that the matter was 
taken wholly out of the hands of the executor who had no 
other or greater connection with the sale than any of the 
other heirs, nor is it to be presumed any greater knowledge 
of the character and value of the property.) These decis- 
ions are, however, generally based upon a different state of 
facts than those at bar. As will be noticed, they have been 
usually made by the executor or administrator in his official 
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capacity, without special authority ; hence the necessity for _ 


the rule. 2 Stewart, 51. 

It is the policy of the law to narrow the catalogue of legal 
frauds. Ib., 52. 

The inference deducible from these decisions is that an 
administrator, when he has an interest in the estate, may 
purchase, but, when he has a mere naked trust, he cannot. 
2 Stewart, 52. 

* An administrator, entitled to a share in the estate, may 
lawfully purchase to the extent of his interest.” 2 Williams 
on Ex., p. 801, note. 

There is no proof in the case at bar that James L. Winter 
even proposed to purchase more than the extent of his inter- 
est in the lands as one of the devisees under his father’s will. 

In the case of Brannan and others vs. Oliver, (2 Stewart’s 
Reports,) to which the court is specially reterred as affording 
a remarkably clear and coneise summary of the law on this 
subject, the Supreme Court of Alabama say, in closing : 

“This course of reasoning has brought my mind to the 
conclusion that the purchase by the administratrix is prame 
Facie valid because divested of all untairness.” 2 Stewart, 
page 54. 

“That the administratrix was herself the purchaser, does 
not render the sale void.” 1 Hill Ch., 461. 

* An administrator, selling the personal estate of his tes- 
tator under the order of the ordinary, is allowed to become 
a purchaser when he sells fairly and pays the full value.” 2 
Hill Ch., 405; so also 8 Iredell’s Equity, page 201. 

“ An administrator may purchase at a sale ordered to be 
made by a commissioner for the payment of debts.” Peters’ 
C. C., 365 ; 2 Mass., 531. 

Again: 

“ A purchase by an administrator not entitled to a share is 
not absolutely void, but may be confirmed or set aside at 
the election of the parties interested in the estate.” 2 Wil- 
liams on Executors, page 801 and authorities cited in note. 
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In the case at bar, the executor at must only contem- 
plated a possible interest in the purchase ; in fact, he de- 
rived no interest in estate therefrom, either equitable or le- 
gal, and, being dead, can never do so. 

The executor was one of the devisees under the will and 
had an interest in the lands. 

The sale was by a commissioner under a judicial order, at 
public outcry, after due notice, open and fair. 

The consideration was ample and just. The sale has been 
approved by the court and acceded to and confirmed by the 
heirs themselves. 

We can find no fraud here, either actual or constructive, 
to authorize. the court to set aside the sale, or to disturb, in 
a collateral action, the decree upon which it was made and 
the solemn order of the court approving and confirming it. 

Plaintiff’s counsel rely on the case of Michoud and others 
vs. Girard and others, 4 Howard. 

Admit the strength of this case as indicating the opinion 
of the United States Supreme Court upon the statement of 
facts therein set forth. The case in 4 Howard is not, how- 
ever, parallel to the case at bar. In the Michoud case, the 
purchaser at the sale bid the property off as the avowed 
agent of and for the executor, who stood by and directed 
the sale and afterwards took a conveyance of the property 
and appropriated it to his own use. We consider that the 
Supreme Court enunciated the old English doctrine much 
too strongly, but do not consider that this court is at all 
bound thereby. The reason assigned for their decision by 
the Supreme Court is, that “ public policy” requires a rigid 
adherence to the old rule. 

Now, the same court, in the case of Delmas vs. Insurance 
Company, 14 Wallace, 666, says : 

“When a decision ” “ is made upon the general principles 
by which courts determine whether a consideration is good 
or bad on principles of public policy, the decision is one we 
are not authorized to review; like, in many other questions 
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of the same character, the Federal courts and the State 
courts, each within their own spheres, deciding on their own 
judgment, are not amenable to each other.” 

While, therefore, the opinion of the Supreme Court of the 
United States is at all times entitled to great respect and 
weight when based upon reasons of public policy, it is not 
to be held as binding upon a State court on a similar state 
of facts. 

But as we have before stated, the case at bar does not as- 
similate in its character to that in 4 Howard. The execu- 
tor, James L. Winter, had no connection whatever with the 
sale, nor with the bidders or bidding at the sale—never 
paid a dollar upon the property, nor received any title, 
equitable or legal, to the lands. 

“The protection of infants which courts have given, is a 
shield of defence and is not to be used as a weapon toinjure 
others.” 7 Cowen, 179, 181; 15 Mass., 359 ; 13 Mass., 37. 


And besides, it is only in case of gross fraud that courts 
will entertain an original bill to set the proceedings aside. 


“In the case of gross fraud or collusion used in obtaining 
a decree, the courts will entertain an original bill for the 
purpose of impeaching it.” 1 Daniels’ Ch., 167, note and 
text; ib., 153; 2 P. Wm., 73; 3 P. Wm., 111. 


Why should the complainant attempt thus collaterally to 
disturb the solemn adjudication of these questions by a court 
of competent jurisdiction ? 

“In general, however, when no fraud is alleged, (in the 
case at bar no fraud is proved,) the proceedings to set aside 
a decree, if it has been signed and enrolled, must be by bill 
of review, or if not signed and enrolled, by supplemental 
bill in the nature of a bill of review.” 1 Daniels’ Ch., 167, 
note 1. 

“Tf the infant seeks to impeach the decree by showing 
that he had grounds of defence which were either not be- 
fore the court or not insisted on at the original hearing, he 
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may apply to the court for leave to put in a new answer.” 
1 Daniels’ Ch. 107. 

* An infant, however, wishing to make a new defence, 
must apply to the court as early as possible after attaining 
twenty-one, for if he is guilty of any laches the application 
will be refused.” 1 Daniels’ Ch. 162. 

If, in the case at bar, the plaintiff has waited too long 
after reaching his majority, it is his own fault. 

Complainant’s counsel will argue that Winter did not 
know the land was sold and purchased by Price, but he had 
the opportunity of establishing this want of knowledge by 
his oath, but he did not doit. He dare not swear that he 
did not know it. He was nineteen years old at the time of 
the sale, and the presumption is strong, strong as the most 
positive proot that he did know. 

But complainant’s counsel attempt to impeach the de- 
cree of the Circuit Court in the petition of the executor of 
James Winter on the ground “ that the will directs that the 
lands be divided in kind, if a fair and equal division can be 
had of them in that way.” 

Now this was the very issue before the court. The stat- 
ute conferred jurisdictiction upon the Circuit Court on peti- 
tion of the executor to decide whether or not it was neces- 
sary to sell the real estate of the decedent in order “to 
make more equal distribution among the heirs, devisees or 
legatees.” Thomp. Dig., p. 203, sec. 6. 

The statute could not have been framed more aptly to 
meet the language or intent of the will of James Winter. 
The executor submitted to the court whether or not a “ fair 
and equal” distribution of the lands of his testator could be 
had without a sale. The court, after a careful, deliberate 
and legal examination into the facts, decided that a sale was 
necessary and so decreed. 

This court cannot, especially at this late day, reverse the 
exercise of judgment by the former court in a matter over 
which under the statute it had full and complete jurisdiction. 
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But we make the further point that the plaintiff, having 
voluntarily and with the knowledge of the fact, after reach- 
ing his majority, accepted from the defendant, Miles Price, 
$500 in Jacksonville and Columbia county bonds as his 
portion of the proceeds of the sale of said lands, is estopped 
from saying that said sales are null and void, and must be 
decreed to have confirmed the same. 

The decree of a court directing the sale of real estate for 
the purpose of division between an infant and others, to 
which the infant was not made a party, is not conclusive 
upon the infant, so far as such decree undertakes to pro- 
nounce upon the extent of his interest, but if he takes under 
the sales made in pursuance thereof, he may be estopped 
from saying that the sales are void, for by receiving so much 
of the proceeds as properly belong to him, he aftirms the 
sale, but is not estopped from contesting the other portion 
of the decree. 5 Florida, 543; ib., 111. 

“ The deed of an infant ordinarily is not void but merely 
voidable.” 3 Washburn, 225-6; 10 Peters, 70-1 

No contract of an infant is so absolutely void that it can- 
not be confirmed by the infant at full age. 3 Cranch C. C. 
R., 276. 

There is a well recognized distinction between the nature 
of those acts which are necessary to avoid an infants’ 
deed and the character of those which are sufficient to con. 
firm it. Such a deed cannot be avoided except by some act 
equally solemn with the deed itself. But acts insufticient to 
avoid such a deed may amount to an aflirmance of it. Mere 
acquiescence, though long continued, will not suffice; yet, 
even that, in connection with other circumstances, may es- 
tablish a ratification. 9 Wallace, 617. 

A sheriff’s deed, if valid, is as efticacious to work an es- 
toppel against the claim of an execution debtor as one exe- 
cuted by him voluntarily. Bigelow on Estoppel, 283, note 1. 

It appears from the testimony of Miles Price, that during 
the war he purchased and paid for the distributive shares of 
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the different devisees under the will in the fund arising from 
the sale of the real estate of James Winter. The value of 
these shares severally was fixed at $500 by agreement among 
the parties, and after consultation with the Probate Judge, 
who had the custody of the papers of the estate. This testi- 
mony is confirmed by the testimony of Aaron W. DaCosta, 
and also by that of Frederick Von Santen, and is not con- 
troverted by any proof on the part of the plaintiff. 

It appears further, from the testimony of Miles Price, 
that he transferred $500 of stock in the bank of St. Johns, 
at Jacksonville, to Frederick Von Santen, as guardian for 
Samuel A. Winter, in payment for the residuary interest of 
the said Winter in his father’s estate, including the unpaid 
instalments on the commissioner’s sale of lands. 

This testimony is also corroborated by that of Von San- 
ten and not denied by the plaintiff, and so tar as the trans- 
fer of stock is concerned, it is strengthened by that of J. H. 


‘ Hl. Bours, late cashier of the Bank of St. Johns, who shows 


the transfer to have been made in July, 1861. 

Appellant’s counsel also introduced the written acknowl- 
edgement given by Von Santen to Price at the time of the 
transfer of this stock. 

This bank stock was secured by bonds of the city of Jack; 
sonville and Columbia county to the same amount which 
were deposited with the Comptroller of the State to secure 
the issue of the bank. 

For authorities to show what acts amount to a ratification 
by an infant after reaching his majority of his deed or other 


acts, see authorities cited in brief of Finley and Finley. 


For the reasons assigned we hold : 

That the sale by the commissioners having been made 
without fraud under the order of a court of general powers, 
having jurisdiction of the subject matter and of the person 
of the infant defendant, now plaintiff in this action—the 
statute having been substantially complied with, and no de- 
fence of the infant omitted or right defeated—is final and 
conclusive as to the plaintiff’s rights in the premises. 








88 SUPREME COURT. | 








Price et al. v. Winter. 








That by accepting from the defendant, Miles Price, ten 
years after he had obtained his majority, voluntarily and 
with full knowledge of all the facts, his distributive share of 
the proceeds of the sale of said lands, the plaintiff ratified 
and confirmed said sale and cannot now avoid the same. 

The court, therefore, erred in setting aside said sale and 
in the finding of law and tact upon which said judgment is 
based. 

J. M. & J. H. Baker for Appellees. 


The testimony in this case shows that when proceedings 
were instituted for the sale of the lands in controversy, 
Samuel A. Winter was a minor residing in Charleston, s. 
C., with his regularly appointed guardian, Von Santen, 
both non-residents, and beyond the jurisdiction of the courts 
of this State. That the court ordered notice of the proceed- 
ings to be given to the guardians of such of the heirs as 
were minors, Samuel A. Winter and Georgia Winter being 
the minors. Notices were issued to Von Santen, guardian 
of Samuel, and to James L. Winter, trustee and guardian 
of Georgia, who was also the petitioner and brother of 
Georgia. 

It does not appear from the record in the proceedings had 
tor the sale of the lands that any guardian ad litem was ap- 
pointed as required by statute. Thomp. Dig., 204, See. 7. 

In the proceedings for sale and distribution of the lands 
of the Winter estate on petition, James L. Winter, execu- 
tor, the court, in failing to appoint a guardian ad litem for 
the minors, acquired no jurisdiction. ; 
© The minors were not legally before the court, and the de- 
cision and decree in the case was as to them null and void. 
2 Fl., 531; 1 Hill N. Y., 1380; 11 Fla., 71. 

“ When a special authority is conferred even on a court 
of general jurisdiction, which is exercised in a mode differ- 
ent from the common law, it must be strictly pursued and 
the record must disclose the jurisdiction of the cuurt.” 18 
W., 350. 
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The order to give notice to Von Santen rebuts any pre- 
sumption of the existence of any order appointing a guar- 
dian ad litem ; the appointment of guardian ad litem not ap- 
pearing of record, notice to Von Santen would not be a 
compliance with the statute. 

1. He was a non-resident, and hence not within or subject 
to the jurisdiction of the court. 

2. Because he was of kin to the petitioner, and under the 
spirit of the statute he ought not to be entrusted with the 
defence of the infant. 

3. He was the regular guardian and could not represent 
his ward in the courts. Thomp. Dig., 326, Sec. 4. 


The New York statute is similar. to the statute of this 
State and does not require notice to infants in suits for par- 
tition. It has been held in that State, that to bind minor’s 
rights by a judgment in cases of this kind, it is necessary to 
get jurisdiction either by publication, summons, or by ap- 
pointment of guardian ad litem. 1 Hill, 139. 

The judgments and orders of courts of general jurisdic- 
tion may also be set aside, when they have acquired jurisdic- 
tion, by chancery courts for surprise, fraud or unconscionable 
advantage taken. ‘ 12 Fla., —; 1 Story Eq. J., § 252; 2 
ib., 1252; 7 Peters, 616. 

Fraud.—In this case the sale of the real estate under the 
order of court was void, not only for want of jurisdiction 
over the minor plaintiff, but also on account of fraud and 
collusion. 

Evidence of Collusion and Fraud.—Jams L. Winter, who 
filed the petition for sale and distribution, was acting execu- 
tor and trustee under his father’s will, which directed a divi- 
sion of the land, the female heirs to have a life estate there- 
in, remainder to their children; the petitioner appointed 
trustee. See Will, 55, clause 4. 


He procured the appointment of Emory, his attorney’s 
clerk, to take the testimony in the partition suit. He also 


. 
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procured his appointment as commissioner and it appears 
that he was the acting commissioner. 

The petitioner, as guardian and trustee for Georgia Win- 
ter, one of the minor heirs, acknowledged service of citation 
and made answer denying the truth of his sworn allegations 
in his petition for sale. 

That he procured the order for sale for the avowed pur- 
pose of becoming a purchaser of the lands himself. 

That his attorney, Sanderson, advised him that he could 
not purchase the lands in his own name, being executor, 
without violating his oath. 

That the only payment made was a pretence and a sham. 
This was paid by Price, the defendant, to J. L. Winter, his 
co-purchaser, in the presence of Emory, commissioner, and 
no receipt given or received, and no evidence that the money 
so paid was ever paid to the heirs. 

The commissioners did not require the terms of sale to be 
complied with. Hoeg testifies: “I never, at any time, re- 
ceived any money from any of the parties as consideration. 
I never, at any time, received any bonds, money, notes, or 
mortgages for or on account of the sale of these lands.” 

Henry Howell testifies: “I bought the Alachua tract. 
* %* * Idid not execute any mortgage for it. I paid 
nothing on the purchase.” 

Uriah Bowden testifies: ‘I did not execute any mort- 
gage to secure the payment of purchase money, or give any 
note at the time or afterwards.” Also, “I did not pay any 
money when I received the deed after the war from com- 
missioners, nor did I give them any note or mortgage. * 
* * At the time I executed the deed to Price, no consid- 
eration passed from Price to me.” 

Miles Price testifies: “I don’t think I tendered any note 
or mortgage. I did not sign any to secure other payments.” 

Emory did not execute deed for the Dell Bluff to Bowden 
until 1866, and not upon compliance with the terms of sale, 
but upon Emory’s statement that “the relinquishment of 
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all the heirs and distributors of the estate of James Winter 
having been first shown the witness.” 

If any such relinquishment was shown Emory, it was 
false. Price, the defendant, in his testimony admits that he 
had no relinquishment from J. L. Winter and Henry Jour- 
dan, who married one of the daughters. 

In another place he admits “it was understood between 
Joseph Haddock and myself that I was to have his share.” 

Emory signed the deed to Bowden either in collusion with 
Price or under a mistake and fraud, and without consider- 
ation, and Hoeg signed because Emory had signed, who was 
the only active commissioner. See Hoeg’s testimony. 

Emory was paid as commissioner one hundred dollars by 
Price in 1866, the only consideration he received. Emory’s 
testimony. 

That procuring a third person to bid off the property 
when he was acting in the fiduciary capacity of trustee and 
executor, was a badge of fraud and a disregard of the trust 
that was confided in him. The testimony shows a collusive 
agreement between defendant Price and James L. Winter 
to procure the purchase of the Dell Bluff for their joint in- 
terest, by their suit against Bowden. 

The following extracts from the testimony show conclu- 
sively that James L. Winter, the executor, was interested in 
the purchase of said lands : 

“The Alachua tract was bid off for James L. Winter and’ 
myself by Henry Howell.” Testimony of Haddock. 

“Uriah Bowden bid off the Dell tract. I have heard 

*Miles Price say that Bowden bid off the Dell Bluff tract for 
him (Price) and James L. Winter.” Testimony of D. R.. 
Howell. 

“T think the title made was for the Dell Bluff property: 
My understanding was that Miles Price and James L. Win- 
ter bought the property, but Bowden was mixed up in it 
some way.” Testimony of commissioner Hoeg. 

“From what Miles Price told me, he (Price) and James 
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L. Winter bought the Dell Bluff place.” Testimony of Miles 
Anthony. 

“I bought the Alachua tract. I bid it off for James L. 
Winter, executor, and Joseph N. Haddock.” Testimony of 
Henry Howell. 

* T always understood that my husband and Miles Price 
borzht the entire Winter tract in partnership. Iam under 


the :mpression Mr. Price told me so much himself about 
three or four weeks ago. In a conversation with Miles 
Price, he told me that he and my husband had bought the 
place together, and that he (Price) had paid a certain sum 
tor ‘t.” Testimony of Teresa Winter, widow of James L. 
Winter. 

~ T understood, at the time, that Miles Price and James 
L. ‘Vinter were desirous of purchasing the Dell Bluff tract ; 
thar the executor could not be a bidder under his oath, and 
the matters of said sale were arranged in accordance with 
suc understandiug, Colonel Sanderson, attorney of said 
estate, so advising.” Emory’s testimony. 

My. Price, in his testimony, says: ‘“ [ authorized Bowden 
to t'd off the Dell Bluff tract for me. It was understood be- 
tween me and Bowden that I was to be responsible for the 
purchase money ;” but Price nowhere denies that J. L. 
Wix+er was joint purchaser with him. His attorneys did not 
venture to ask him the question. 

The testimony of A. W. DaCosta, taken on behalf of the 
lefendant, shows conclusively the interest of Winter, the 
executor, in the purchase of lands, as well as the collusion 
bet-reen him and Price to cheat and detraud the heirs for 
their joint benefit. He says that J. L. Winter “ was present” 
(at the time and place of receiving quit-claim deed from the 
heirs.) “ participating ; he seemed to be engaged in bringing 
about the sale to Price by the heirs.” Testimony of Da- 
Costa. 

Von Santen, the guardian, was present at the same time, 


° 














JANUARY TERM, 1875. 98 





SS aroma sastenannnugeaessndnsarosnt SNS actacteesntsaheeraant pene aeneeseeneneasmaneraessiidiia 


Price et al. v. Winter. 








and, in collusion with Winter and Price, made the illegal 

transfer of his ward’s interest to Price. Testimony of Von 

Santen. 

Law of Actual and Constructive Fraud Applicable ro Tes- 
timony Quoted. 


Fraud is defined to be any cunning, deception or artitice 
used to circumvent, cheat or deceive another. 1 Story Eq. 
Jr., § 186. 

Implied or constructive fraud, indeed, properly includes 
all arts, omissions or concealments which involve a breach 
of legal or equitable duty, trust or confidence justly reposed, 
and are injurious to another. 1 Story Eq., § 187; 19 Bar- 
bour, 251. 

Fraud may be collected and inferred from the nature and 
circumstances of the transaction as being a breach of trust 
or confidence, or imposition and deceit on another person. 1 
Story Eq. Jr., $ 188. 

He that is voluntarily concerned in the commission of a 
fraud by another, shall never be permitted to obtain the 
benefit or profit thereof against those who have been de- 
franded. 1 Story Eq. Jr., § 423. 

When Winter qualified as executor, he accepted the trust 
conferred by the will. 

He violated that confidence by acting contrary to the ex- 
press injunction of the testator and committed acts which 
involved a breach of legal and equitable duty to others, and 
that, too, for his own private interest and profit. 

1. The fraudulent interest is shown in the application for 
‘order of sale. 

2. In the manner in which the application was prosecuted 
and conducted. 

3. And also in the circumstances surrounding the sale and 
purchase, and the efforts to acquire titles. 

The testimony to establish these propositions has been 
quoted above, and also authorities applicable to the two first. 








94 SUPREME COURT. 











Price et al. v. Winter. 








We now proceed to the discussion of the law bearing upon 
the third proposition. 

The purchase by a trustee or executor at his own sale is 
void, and it is immaterial whether purchase is made at pub- 
lic sale by another, or in the name of another as agent. Hill 
on Trustees, 159, 538 ; 3 Vesey, 678; 6 ib., 631. 

The principle applies invariably to all who come within 
it. No party can be permitted to purchase an interest in 
property, and hold it for his own use, when he has a duty 
to perform in relation to such property inconsistent with the 
character of purchaser for his own use. Hill on Trustees, 
159; 4 Cowen, 717; 4 Kent, 438: 6 Paige, 364; 12 Ire- 
dell, 73; 8 Wheaton, 441; 2 Sugden, 365. 

_ By the policy of the law as administered in the courts of 

equity, the purchase was fraudulent and void, upon the 
ground that it was made by the intervention of a person 
(Bowden) who was a nominal buyer, and purchased for the 
executor for the purpose of conveying to him. 

Such a transaction carries fraud on its face. 4 Howard, 
U.8., 553. 

The rule stands upon the great moral obligation to refrain 
from placing ourselves in relations which ordinarily excite 
conflict between self-interest and integrity. Persons having 
a confidential relation, if permitted, might avail themselves 
of the information they would acquire for their own benefit. 
4 Howard, U. S., 555. 


It is contended by the appellant that the sale having been 
made by commissioners in the case, it does not come within 
the rule laid down in 4 Howard, Michoud et al. vs. Girard 
et al. In that case, there were two sales—one made by the 
parish judge—(see statement of the case, page 508)—the 
other made by a deputy register, (page 513.) The same 
point was made in that case by defendant’s counsel, and not 
sustained. 4 Howard, record of case, 542. 

The same rule applies when the sale is judicially made and 
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conducted by a Master in Equity. 9 Paige, 241; 3 Paige, 
179; 4+ Howard, 553. 

The only way in which a person acting in a trust capacity 
can purchase at a sale of the trust property, is to procure an 
order of court authorizing the purchase. Sugden on Ven- 
dors, 378 ; 3 Paige, 178 ; +4 Howard, 557. 

The case in 2 Stewart Ala. Reports, referred to by de- 
fendants’ counsel, has subsequently been overruled - the 
case quoted by us from 4 Howard. 

The court, in that case, alludes to decisions made in some 
of the chancery courts of the United States, where it has 
been held that an executor may purchase, if without fraud, 
any property of his testator at open and public sale, and that 
such sale is only voidable, not void. But, says the court, 
with all due respect for the learned judges who have so de- 
cided, we say that an executor and administrator is, in 
equity, a trustee for the next of kin, legatees and creditors, 
and that we have been unable to find any one well consid- 
ered case to sustain the right of an executor to become the 
purchaser of the property which he représents, though he 
has done so for a fair price, without fraud, at a public sale. 
4 Howard, 557. k 

The testimony shows that the sale was conducted solely 
by commissioner Emory, Hoeg not being present. 

It is a well established rule that in the exercise of a pub- 
lic as well as a private authority, whether it be ministerial 
or judicial, all the persons to whom it is committed must 
confer and act together, unless there be a provision that a 
less number may proceed. 3 .N. Y., 401; 21 Wend., 178. 

The duties to be performed at a commissioners? ‘sale are 
not exclusively ministerial. The commissioners may em- 
ploy an auctioneer to proclaim the sale and receive: bids, but 
they must themselves determine when to commence the sale 
and how long it shall be kept open, and whether the sale 
shall be postponed. These and other similar questions that 
may arise at the time of the sale, are so far judicial as to re- 
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quire the presence of both commissioners for determination. 
3.N. Y., 407. 

The sale of said lands was also void on account of further 
irregularities. 

It appears from the advertisement of sale of the lands that 
no time and place was fixed for the sale by the commission- 
ers. The sale having been made at public aution, notice of 
the time and place was necessary to secure cémpetition by 
bidders, and to make the sale fair and legal. It does not ap- 
pear from the record what was the date of sale. Neither the 
commissioners nor the purchasers complied with the order of 
court approving sale, and the deed was executed without au- 
thority, and consequently void. 8 Peters, 166~7. 

If Price could hoid under the commissioners’ sale, it could 
only be in strict compliance with the terms of the sale and 
the order of court, and not by a speculation on the heirs by 
purchase of their interest at a discount. 8 Peters U. S., 146. 

When he undertook the purchase of the claims of the 
heirs, he abandoned his right under commissioners’ sale, (if 
he had any,) and in so far as commissioner Emory gave his 
aid and approval, he acted in violation of his duty and with 
collusion and fraud. 

When the deed was executed to Bowden, the commission. 
ers were “‘ functus officio.” 

About seven years previous, at the time of the confirma- 
tion of sale, it appears from the evidence that they executed 
a deed to Bowden, which they did not deliver, the purchaser 
not having complied with the terms of sale or order of 
court. 

It is also in evidence that the terms of sale never have 
been complied with, and claims under the sale thereby aban- 
doned by purchasers. Hoeg’s testimony. 

The sale appears to have been made in 1858. Commis- 
sioner Emory admits that it was not caried out in accord- 
ance with the order of court, and attributes the failure to the 
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war and the fact that he was carried North in 1863 ; but the 
sale should have been carried out long before the war. 


- The efforts made by Price and Winter, the executor, te 
buy up the interest of the heirs at a discount, will never sat- 
isfactorily account for the collusive delay in carrying out the 
decree of court. Testimony of DaCosta. 

Conjirmation.—The attempted defence of confirmation is 
based upon circumstantial evidence and upon inferences, 
and not on direct and positive testimony, and is directly and 
persistently denied by the plaintiff, Winter. 

Neither of the witnesses swear that the plaintiff (Winter) 
read the papers handed him by Price at his house, or that 
they were explained to him, and and the plaintiff swears 
that he did not read them sufticiently to get the purport of 
them ; that he did not know their contents. Testimony of 
Winter. 

Price swears that he told Winter that the bank stock was 
to pay for his interest in the real estate. Winter swears “ he 
did ‘not tell me on what account it was coming to me, nor 
did I ask him. Nobody there informed me, to my recollec- 
tion, that these bonds were in payment of my share in the 
real estate. My impression was that there had been money 
long years before depusited in the bank here for me, either 
from the hire of slaves or sale of perishable property. If I 
had known it, I would not have taken it.” Testimony of 
Winter. 

It is not shown either by the correspondence on the sub- 
ject with his guardian, by the testimony of Von Santen or 
by the order for the money or stock, that the plaintiff was 
informed that the bank stock or bonds were the proceeds of 
the sale of his interest in the real estate to Price. Neither 
the correspondence nor order allude to that sale. See letters 
and order. 

The fact that no allusion was made to the sale in the or- 
der of correspondence, and no receipt required from Winter, 
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confirms the want of knowledge in the plaintiff and supports 
his testimony. 

The fact that the account between the guardian, Von San- 
ten, and his ward had never been settled raises the presump- 
tion of a want of knowledge on the part of the plaintiff. 

Law on Confirmation.—In equity, as long as a party in- 
jured does nut know his rights to their full extent, any act 
done by him subsequently will not amount to a ratification 
or confirmation. 1 Story Eq. J., § 345 and note; 3 How- 
ard U.S., 333. 

The court will not permit transactions between guardian 
and ward to stand even when they occur after minority had 
ceased, when the time is short or when the accounts be- 
tween them have not been fully settled, or the estate re- 
mains in some sort under the control of the guar’ian, unless 
the circumstances demonstrate in the highest sense of the 
terms the fullest deliberation on the part of the ward, and 
the most abundant good faith on the part of the guardian. 
1 Story Eq. J., $$ 317, 323. ; 

It is a general rule that whenever any contract or convey- 
ance is void, either by positive law or upon principles of 
public policy, it is deemed incapable of confirmation. 1 
Story Eq. J., § 306. 

If confidence is reposed and that confidence abused, courts 
of equity will grant relief, and to establish the defence of 
confirmation in such cases, it lies upon the defendant, by 
distinct and explicit testimony, to bring home to the plain- 
tiff the full knowledge ot the facts. 19 Wend., 301; Hill 
on Trustees, 169; 1 Story Eq. J., § 308. 

In the case of Michoud e¢ al. vs. Girard et al., 4 Howard, 
561, it was held that the receipts and acquittances given by 
two of the complainants to the executors do not affect their 
rights; they were obviously given without full knowledge 
of all the circumstances connected with the disposal and 
management of the estate. 

When there is an allegation of fraud, the defence of con- 
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firmation will be watched with the utmost strictness. The 
general rule is, that whenever any contract or conveyance is 
void on account of fraud, it cannot be confirmed. Hill on 
Trustees, 538; 15 Johns. R., 585; 4 ib., 536. 


WESTCOTT, J., delivered the opinion of the court. 


James L. Winter, executor of the last will and testament 
of James Winter, deceased, filed his petition in the Circuit 
Court of Duval county, in the year 1857, alleging that the 
land which the testator directed should be divided between 
the devisees under the will could not be equally, fairly and 
beneficially divided. The parties interested in the estate 
were named defendants in the petition, and among them was 
the plaintiff in this cause, who was at that time an infant 
about eighteen years of age and a resident of the State of 
South Carolina. A sale was had under these proceedings, 
the order for the sale being dated the 22d of October, A. D. 
1858. The defendants, Price, Howell and Hall, were pur- 
chasers at said sale and now claim interests in the land 
under the sale. No objection is urged in this action to the 
sufficiency of the petition in these proceedings. 

The plaintiff Winter, through this action, seeks to set 
aside this sale upon several grounds. He insists that as to 
him the sale is void for two reasons : 

First, Because the court did not have jurisdiction of his 
person ; that he was served with no process; that, although 
he was a non-resident infant, no publication was made and 
that no guardian ad litem was appointed. 

Second, Because the executor was interested in the bids 
by which the defendants acquired their interest in the land. 
Plaintiff also charges fraud and collusion between several 
parties to the proceedings, and also insists that there are such 
errors and irregularities in the proceedings as require the 
sale to be set aside in his behalf. 

The irregularities complained of are that his statutory 
guardian, who was permitted to appear and represent him, 
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was of kin to the executor, being his brother-in-law ; that 
while two commissioners were appointed, only one was pres 
ent conducting the sale; that no time and place was named 
in the advertisement for the sale by the commissioners, and 
other irregularites of like character. 

We examine these questions stating the case as it appears 
from the petition and the proceedings for sale in the Circuit 
Court, and the record and the evidence in this action. 

The question of jurisdiction and the alleged irregularities 
we consider first, as they can be more readily embraced 
under the same head. 

It appears from the record of the proceedings that Fred- 
erick Von Santen, the statutory guardian of the plaintiff, 
acknowledged service of citation for the plaintiff, that he 
filed an answer alleging infancy, denying all the allegations 
in the petition, and submitting his interest to the court. 
Without any formal appointment of a guardian ad litem, the 
citation was served upon the statutory guardian who ap- 
peared and defended the action, putting in the defences re- 
quired by the statute. 

Two questions arise here. Was it necessary that the cita- 
tion should have been served upon the infant? If not, does 
not the appearance of the statutory guardian, his recognition 
by the court and his defence of the suit, constitute him a 
guardian ad litem without the formality of an appointment, 
and is this not sufficient under the statute to give jurisdic- 
tion ? 

Let us understand precisely and accurately the nature of 
tho subject which we are treating. 

The Circuit Court in the proceedings for the sale was 
dealing with the estate of a deceased person and the inheri- 
tance of an infant. What were its powers in reference 
thereto? Even admitting that in this proceeding the Judge 
of the Circuit Court was exercising chancery powers, which 
we think is not the case, as it is a special proceeding in 
which chancery powers are not brought into action, still 
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there is no doubt that all the power and jurisdiction which 
the court exercised in the matter of the sale of the infant’s 
inheritance was derived from the legislative enactment. The 
inherent and original power of a court of chancery does not 
extend to a sale of the inheritance of an infant. Lord Hard- 
wicke in 1750 said, “ There is no instance of the courts bind- 
ing the inheritance of an infant by any discretionary act of 
the court. That would be taking on the court a legislative 
authority, doing that which is properly the subject of a pri- 
vate bill.” .2 Ves. Sr., 23;:6 Beav., 97; 10 Leigh, 421; 18 
Gratt., 663; 6 Hill, 414; 4 Comst., 257; 3 Bland Ch’y, 
186; 8 How., 556. We thins see that this is a proceeding 
within the control of the legislative department of the gov- 
ernment. There is no doubt of its plenary power over the 
subject matter of the inheritance. It creates the right to the 
inheritance by enacting rules of descent, and gives as well 
as regulates the right of making testamentary dispositions. 
There is a paramount power in the government to direct in 
what manner the land of the decedent may be distributed, 
and if it be impracticable to make division in kind where a 
division is directed, it may sell the property and distribute 
the proceeds. Nor can it be doubted that the power exists 
in the Legislature to authorize the sale of an infant’s inter- 
est in the estate of his ancestor without notice of the pro- 
ceeding to the infant. This matter was discussed in the 
case of Florentine vs. Burton, 2 Wall., 210. In that case 
the administrator was authorized to sell at private sale with 
the approbation of the court. The act required no notice 
to be given, and in the record of the proceedings before the 
court there was no mention whatever that any notice had 
been given to heirs or to any person. The Supreme Court 
of the United States sustained the title of the purchaser and 
asserted that the Legislature had not exceeded its powers. 
See alzo 4 Scam., 134; 19 Texas, 369. 

In proceedings under the statute it is thus apparent that 
a compliance with the enactment is sufficient. If the act 
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does not require notice to the infant, and prescribes any 
other method by which the court is to acquire jurisdiction 
of the person, then compliance with that method is all that 
is necessary, and while, in all cases, it is better to give no- 
tice to the infant or some near relative, still it is not essen- 
tial if it is not required by the statute. The act in this 
*State requires “the court to order citations to all the heirs 
or devisees who are of full age, and to the husbands of such 
as are femmes covert requiring them to appear upon a par- 
ticular day mentioned therein at a regular or adjourned 
term of the court, not less than thirty days from the time of 
issuing such citations and answer said petition, and it shall 
be the duty of said court forthwith to appoint guardians to 
such of the heirs or devisees as are infants to answer and 
defend against said petition, which guardian shall not be 
the petitioner or of kin to the petitioner or his attorney or 
agent.” The act provides further that “it shall be the duty 
of the guardian appointed as aforesaid to deny all the alle- 
gations contained in said petition without being verified by 
oath, and if necessary to employ counsel to defend his ward 
or wards.” As to non-residence the statute provides “ that 
if the petitioner shall make oath that any of the heirs or de- 
visees are of full age and live beyond the limits of this State, 
or that their residence is unknown to the petitioner, a no- 
tice by advertisement * * * shall be given.” (The 
italics in these quotations are made by the court.) 

To acquire jurisdiction .of infants, whether they be resi- 
dent or non-resident, the act requires the appointment of a 
guardian ad litem. To acquire jurisdiction of adults the 
act requires a citation to resident heirs and a notice by pub- 
lication to non-resident heirs. 

It is well in construing such statutes as this to trace their 
history. It is seldom that you cannot find in the older 
States statutes similar to these regulating such matters in 
the younger States, and if such statutes have, in the States 
from which they are derived, received a judicial construc- 
tion, it is generally a safe plan to adopt that construction. 
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The act of 1841, in this State, (Thomp. Dig., 203 and 4,) 
under which the proceedings were had, was taken from 
the act of Alabama of 1822. (Clay’s Ala. Dig., 224.) Under 
the decisions of the Supreme Court of that State, it is 
held that the proceeding under this statute is <n rem, that 
the jurisdiction of the court attached upon the filing of a 
petition in which is alleged the existence of one of the stat- 
utory grounds of sale. (41 Ala., 39; 29 ib., 542, 210; 28 
ib., 215.) In a late case (41 Ala., 48) that court remarks, 
“the proceedings for the sale of decedents’ lands are held by 
a long chain of decisions, not now to be questioned,.to be 
in rem, and therefore the validity of the orders can never 
depend upon the fact that the court has acquired jurisdic- 
tion of the parties.” We cannot go this far. We cannot 
hold that the validity of the orders under our statute can 
never depend upon the fact that the court has acquired ju- 
risdiction of the parties. In the language of Mr. Justice 
Bronson, (1 Hill, 139,) “ it is necessary that the court should 
acquire jurisdiction over the person to be affected by the 
sale. The court must, either by serving process, publishing 
notice, appointing a guardian, or in some other way bring 
the party into cgurt, and if judgment is rendered against 
him before that is done, the proceeding will be as utterly 
void as though the court had undertaken to act where the 
subject matter was not within its cognizance.” In a subse- 
quent case in New York, (2 Comstock, 463,) the case in 
which this language was used, was reviewed, and in view of 
the very great diversity of decisions upon this subject, we 
quote with approbation its commentary upon the only case 
which the Supreme Court of the United States in 2 How., 
131, cites as sustaining the broad proposition that such pro- 
ceedings are in rem, and no notice to parties is necessary. 
Of this case (11 Sergt. & Rawle) the Court of Appeals of 
New York remark: In this case “it was held that under 
the peculiar and exclusive power of the orphan’s court, as a 
court of record, established by the Constitution, an order of 
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sale was of the nature of a proceeding in chancery, of which 
the petition of the administrator was the bill, and in which, by 
act of the Assembly, he is the sole party representing the estate.” 
Of the ease in 2 How., 131, (which has been criticized with 
some severity—7 Rob. Pract., 86 to 89,) the only question 
we see about which there can be doubt, is its construction 
of the statute. IPf the statute required no notice to give ju- 
risdiction of the infant, none was necessary, and if it did 
make this requirement, then it was necessary, and there was 
no jurisdiction of the person. Our conclusion upon this 
point is that personal service of citation upon the infant was 
not necessary, as the statute did not require it; that the 
statute required the appointment of a guardian to appear 
and represent the infant, and if the court did this it had ju- 
risdiction of the person. The Supreme Court ot Ohio (13 
Ohio State, 506,) speaking of the necessity for personal ser- 
vice upon the infant, says: “It is enough that a guardian, 
either specially appointed for the purpose or having the care 
and eustody of the infant’s person and estate, was before the 
eourt when the order was made.” (See also 18 Ohio S., 368 ; 
15 ib., 689; 7 ib., 138, 198.) In this case it is unnecessary 
to consider the doctrine of presumptions’as applicable to 
eourts of inferior and limited jurisdiction. AJ] that was done 
here as to service of process appears affirmatively upon the 
secord, and, as to the matter of jurisdiction, the affirmations 
of a judicial record are verities, and presumptions should not 
and cannot reach to such an extent as to give jurisdiction of 
the person when all that was done appears aflirmatively, 
and what was done does not show it. 

The next question which arises is, was the infant in these 
proceedings for the sale represented by a guardian ad litem ? 
It appears from the record that F. Von Santen (who was the 
general guardian of the plaintiff) in the proceeding, by peti- 
tion, acknowledged service of the citation for plaintiff, that 
ie-filed an answer alleging his infancy, and that in such answer 
he denied all the allegations of the petition, and that the court 
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in its action recognized him as guardian ad litem. In other 
words, he did all that the statute required, with the sanction 
of the court, but without any express appointment as guar- 
dian ad litem by the judge. This is sufficient. We find, after 
thorough examination of all the authorities within our reach, 
but two cases deciding this precise point, and they agree in 
the conclusion reached. In 2 Stewart, 214, the Supreme 
Court of Alabama declare and decide that where minors de- 
fendants have been permitted to make full defence by their 
general guardian, it will consider the sanction given to such 
mode of defence as equivalent to the formal appointment of a 
guardian ad litem. The court says that although not formally 
appointed guardian ad litem, such recognition is equivalent 
thereto. In Virginia, (6 Mon., 104,) where a suit against 
infants in chancery was defended by a guardian appointed 
by the county court, and his answer was received,.and he 
made fufl defence and was recognized by the court, the Su- 
preme Court held that the infants were as much bound as if 
their guardians had been appointed in form ad litem by the 
court of chancery. In the proceedings for the sale of this 
land, there was, therefore, jurisdiction of the subject matter 
and of the infant in the proceedings for the sale. This be- 
ing the case, the matters complained of as irregularities and 
errors in the exercise of jurisdiction cannot be available in 
this action against a purchaser at the sale in the absence of 
fraud or for some like reason. This action is a collateral 
proceeding, not being in the same case and between other 
parties than those who were before the court in the proceed- 
ings for the sale. This action is essentially an equitable pro- 
ceeding, and is equivalent to an original bill in the nature 
of a bill of review. 

In Windham vs. Windham, 3 Chy. Reports, 12, an indi- 
rect attack was made upon a sale under the decree of a court 
of equity, whereupon the Lord Keeper remarked : “ You blow 
up with gun powder the whole jurisdiction if such a pur- 
chaser is not protected.” 

8 
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More et we vs. Neil e¢ al., 39 Ill., 262, was an original bill 
against the purchaser of an infant’s interest at an adminis- 
trator’s sale of land. This bill, as in this case, sought to set 
aside the sale for want of jurisdiction as well as for errors 
and irregularities. The court having decided that there was 
jurisdiction, remarked : “ This disposes of the case. Various 
other objections are made to the proceeding, but it is unne- 
cessary to consider them, for at most these were but errors 
and cannat be urged against the title of these defendants. It 
is urged by the counsel for the plaintiff in error that this 
proceeding is not collateral. Perhaps it should not be so re- 
garded, so far as relates to the parties to the former bill, 
but as to the defendants in this proceeding, whose title <de- 
rived from the sale is sought to be divested, it is as purely 
collateral as an action of ejectment.” 38 Ill, 108; 47 Lil., 
290; 40 Miss., 142. 

In Letcher vs. Letcher, 41 Ala., 39, the Suprenfe Court of 
that State, when asked to look into irregularities and errors 
attending a sale as against a purchaser, remarked : “ We can- 
not assent to such a proposition. The’ maintenance of it 
would lead to consequences alike absurd and injurious. It 
would make a strict compliance with a large number of 
statutory requirements the unyielding standard of the valid- 
ity of all orders of sale. Some of these requisitions pertain 
to matters not evidenced by the record. For example, a de- 
cree of sale would be void if the guardian ad /item was ot 
kin to the administrator. One desiring to purchase at the 
sale would be unable to ascertain by an examination of the 
record and papers whether the title would be valid.” 

The purchaser need look no further than to see that the 
court has jurisdiction of the subject matter and parties. 47 
Ill., 290; 11 Mass., 227; 1 Peters, 340 ; 2 ib., 168; 3 Ohio, 
560; 4 ib., 159; 13 Ga., 10; 10 Peters, 475. In 3 Wall., 
406, the Supreme Court of the United States was asked to 
look into the proof as to a fact in issue under the pleadings 
in a proceeding for a sale, the record of which was presented 
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in a collateral action. The court remarked that the matter 
did not touch the question of jurisdiction, and the action of 
the court was not open to consideration in a collateral mat- 
ter. We have thus-seen that the court had jurisdiction of 
the subject matter and the parties, and that there are no 
such irregularities in the sale as would authorize us to set 
it aside. 

It is, however, insisted that the executor, Winter, was in- 
terested in the bid of Bowden with Miles Price, and that tor 
this reason the sale was void. The testimony upon that 
question was substantially as follows: Emory, one of tire 
commissioners, says that it was understood by him, at the 
time of the sale, that Miles Price and James Winter, who 
was the executor, were desirous of purchasing the Dell 
Bluff tract, that the executor could not be a bidder under 
his oath, and that Bowden was the purchaser for Price and 
Winter, and all the matters of said sale were arranged in ac- 
cordance with such understanding, Col. J. P. Sanderson, the 
attorney for the estate, so counselling and advising. Heer, 
the other commissioner, says that it was his understanding 
that Miles Price and Winter bought the property. This, he 
says, was shortly after the sale and before the war. The un- 
derstanding of the people or the common idea of a commu- 
nity as to who are interested in asale cannot be accepted as a 
proper or legal method of establishing that fact. What may 
have occurred in the office of the attorney of the executor, 
and the understanding between the executor and his attor- 
ney, is no evidence against Price, and it does not appear 
that Price was at any time present. Howell states that he 
heard Price say that Bowden bid off the Dell Bluff tract for 
him (Price) and James L. Winter. 

Anthony testifies that from what Mr. Price told him, he 
(Price) and James L. Winter bought the Dell Bluff tract at 
the commissioners’ sale.” This is but the statement of the 
witness’s own conclusion from his conversation with anothe:. 
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flis conclusions are not evidence. Heeshould have stated 
what Mr. Price did say. 

Teresa O. Winter, the widow of the executor, testifies that 
she was always under the impression that her husband and 
Miles Price had bought the entire Winter tract in partner- 
ship, and that in a recent conversation with Mr. Price, he 
told her that he and her husband had bought the tract to- 
gether. It is thus seen that no witness testifies to what ex- 
tent Winter was interested, and that the only testimony in 
the record as to this matter which is entitled to considera- 
tion is that of Anthony and of the widow of the executor. 
The testimony of the widow is that of an interested party. 

Powden. who bid off the land, testifies that he bid it off 
‘n his own name, but at the request of Price ; that he looked 
to Price to make the payments; says he, “I considered the 
amount bid the full value of the land, and if I had not had 
as good a backer as Miles Price, I would not have bid that 
much tor it. It was understood between me and him that 
ue was to make the payments.” 

Miles Price testifies that he authorized Bowden to bid off 
the Dell Bluff tract for him ; that he was responsible for the 
purchase raoney, and made the cash payment, and that he 
subsequently bought the interest of most of the other heirs. 
He nowhere testifies, however, that there was an under- 
standing between him and the executor, or that the execu- 
tor was to have an interest. It nowhere appears in the tes- 
timony to what extent Winter had an interest, and it does 
appear that everything that has been paid came from Price. 

There is no person in the suit who represents the interests 
et Winter. the executor, if he had any, and, that he did 
lave any interest, is certainly not a very clear conclusion 
trom this testimony. 

Admitting, however, for the purpose of disposing of this 
ease, that he did have some unknown interest, what is the 
rule of equity applicable to the purchase of Price under 
such circumstances? It is insisted by the plaintiff that such 
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a sale was void and that Price acquired nothing thereby. 
All the earlier cases upon the subject of a purchase by a 
trustee of the property of a cestuz que trust are reviewed by 
Chancellor Kent in the case of Davou vs. Fanning, 2 John. 
Chy., 257, and the conclusion there reached is that the court 
should set aside such a sale, although the property brought 
a fair price and there is no evidence of any actual traud, iv 
fact the sale may be at public auction and bona jide for u 
fair price and it makes no difference. I understand tiie 
rule as expressed to embrace every relation in which there 
may arise a conflict between the duty which the vendor 
owes to the person with whom he is dealing or on whose 
account he is acting and his own individual interest. Such 
sale is not, however, absolutely void, as all the cases upou 
the subject where the question is raised hold that the cestiu 
que trust, after a re-exposure of the property to sale, and 
tailure to obtain a better or an equal bid, has a right to hold 
the trustee to his purchase, and in all cases in which tive 
sale is set aside, the trustee is entitled to be reimbursed, his 
money paid, interest and improvements. 2 John. Cliy., 252 : 
20 Ohio, 503; 1 Ind., 565; 2 Black., 377; 14 Ohio State, 
80; 5 John., 43. All this would be very well, perhaps, 
this record established any interest in Winter and he was 
here represented; but it appears that Price made all the 
payments, so far as this proof is concerned, and we cannot 
see how this is applicable to his case. Price was no execu- 
tor or trustee, and toward none of these parties did ine ocew- 
py any fiduciary relation. In considering this question we 
must recollect that this principle, even as to the executor, is 
not a matter of absolute law. It is a rule of practice, a prin- 
ciple established by courts of equity with reference to per- 
sons occupying fiduciary relations. It is a guas¢ punishment 
of persons in such relations for permitting their interest to 
triumph in a transaction where their duty and interest 
clashed. 

The whole doctrine arises from principles of public policy 
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The purpose of the rule is fully accomplished when interests 
thus acquired by a trustee, agent or other person occupying 
like relations, are not permitted to stand. | It is sufficient to 
brand, under all circumstances, so far as such interests are 
concerned, such transactions as a legal fraud. So far as 
Price is concerned he acquired his interest in this property 
as a purchaser at a judicial sale under an order of a court 
having jurisdiction of the subject matter and of the parties. 
He occupied no fiduciary relation. The bid was for the 
full value of the land. There was no fraud in fact connected 
with the sale. Neither upon the grounds of public policy, 
nor upon any other principle obtaining in a court of equity, 
can we find a good reason for extending the rule to the in- 
terest of a person not clothed with any trust, when there is 
no fraud in fact, and when it appears affirmatively that full 
value was realized, and no other ground for setting the sale 
aside as to him exists, except the naked fact that the execu- 
tor had an interest in the bid. In this case the sale was by 
i commissioner and for full value. 

It was insisted that there was fraud in fact upon the part 
0: Miles Price. This opinion is already too lengthy and 
we do not propose to state and review the testimony upon 
this subject. We have carefully examined the entire testi- 
mony several times, and nothing can be found to justify 
such a conclusion. 

The remaining questions raised in this case arise out of 
what has transpired since the sale. At the sale, Uriah Bow- 
den bid off what was known as the “ Dell’s Bluff tract ” for 
*6,075—$3,000 to be paid in cash on the 1st of January, 
1860, $1,557 50-100 on the Ist of January, 1861, and 
$1,537 50-100 on the 1st of January, 1862, the payments 
not made in cash to be secured by bond and mortgage. Two 
torty-acre tracts were sold to Wm. J. Ilall for $200—S67 to 
be paid in cash on the Ist of January, 1860, $61 50-100 on 
the Ist of January, 1861, and the balance on the Ist of 
January, 18€2. the last two payments to be secured by 
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mortgage. Six hundred acres were sold to Henry Howell 
tor $2,800—81,150 to be paid in cash on January Ist, 1860, 
and the balance on the 1st of January, 1861, to be secured 
by mortgage. The sale was reported, an order passed con- 
firming the sale and directing deeds to be made to the pur- 
chasers upon the terms stated. Bowden, who bid off the 
Dell’s Bluff tract, did not receive a deed for the tract at the 
time of sale. Ie states that he bid off the tract in his own 
name, .but for Miles Price; that he was familiar with the 
value of lands in the county and he believed that the land 
brought its full value; that it was understood between him 
and Price that Price was to make the payments and he re- 
lied on him to do it; that the commissioners did not, prior 
to the war, tender him a deed, nor did they, at any time, 
ask for a mortgage; that he received a deed for the proper- 
ty after the war. 

C. L. Emory, the acting commissioner, testified that Miles 
Price paid him on the Dell’s Bluff purchase $1,528, and that 
he paid this amount to the executor, James L. Winter. 
This payment, it appears, was made in July, 1860. This 
sum was the amount due as cash after deducting the amount 
due to the wife of Miles Price from this sale and from the 
estate, she being a daughter of the testator and under the 
will entitled to a share. No deed was executed at the time 
of the first payment, and no mortgage was given for the 
other sums due. The war interrupted any further transac- 
tions between the parties, one of the commissioners for the 
greater portion of the time being North and the other par- 
ties South. After the war, and in 1866, the commissioner 
Emory having returned in December, 1865, a deed was exe- 
cuted by the commissioners conveying the land to Bowden, 
and Bowden subsequently executed a deed to Price. There 
was no mortgage executed by Bowden or Price for any bal- 
ance due. Asa reason for this, Emory, the commissioner, 
states that the relinquishment of all the heirs and distrib- 
utees of the estate of James L. Winter or of their legal rep 
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resentatives was exhibited to him before he executed the 
deed. It is unnecessary for the court in this case to do 
more than dispose of the questions raised by the plaintiff. 
Whatever interest others have need not be mentioned, and 
certainly this court cannot in their absence determine their 
rights. The interest which the plaintiff in this action had 
after the sale and confirmation and the deed, was his share 
of the proceeds of the sale. Price having made the cash 
payment to the commissioners, and having subsequently re-' 
ceived a deed for the Dell’s Bluff tract from Bowden, Bow- 
den having before that time received a deed from the com- 
missioners, Winter’s interest did not extend beyond his 
share of the proceeds of this sale as well as his share of the 
amounts due by the other purchasers, Hall and Howell, 
Price insists that he had a settlement with the guardian of 
Winter for the amount due him on the Dell’s Bluff pur- 
chase, and at the same time purchased of the guardian all 
of Winter’s interest in the estate, including the eighty acres 
and the six hundred and forty acres. The guardian of Win- 
ter was authorized to receive from the executor such sums 
of money as was due his ward from the estate, and if that 
sum was paid by Price directly to the guardian, that was 
sufficient, so far as the ward was concerned. 


In reference to the entire interest of Winter after the 
sale, Price insists that he paid his guardian the amount that 
was coming to him during his minority, and that since his 
majority he has had a full settlement with Winter, having 
paid him the amount due; that Winter, with a knowledge 
of the sale by the guardian and by the court, has received 
these-sums with the knowledge that they represented his in- 
terest in the land derived from his father. If these are the 
facts, then it is clear that there is no case made by the 
plaintiff, not only as against Price, but as against the other 
defendants also. This is denied by the plaintiff. The de- 
termination of this question involves the consideration of 
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the testimony. The testimony having a bearing upon this 
subject is as follows : 

Miles Price, the defendant—I agreed with the heirs to 
purchase their residuary interest at an estimated value, five 
hundred dollars. I got Mr. Jaudon to go to the probate 
office and ascertain what was due each heir. They had ap- 
proached me and asked me to buy them out. I then paid 
them all except James L. Winter and Henry Jaudon. They 
accepted the payments and appeaied satisfied. This is also 
the testimony of DaCosta. In the same way I purchased 
the plaintiff's interest from Von Santen his guardian. I 
paid Von Santen in Jacksonville and Columbia county 
bonds and by transfer of stock in the bank of St. Johns. I 
paid to Von Santen, as the representative of his wife, who 
had an equal interest with the plaintiff, the same amount I 
paid him as guardian and the representative of his ward, the 
amount being five hundred dollars in stock and bonds. 
These deeds of the guardian dated July 13th, 1861, pur- 
porting to transfer the interest of his ward in the land to 
Price, are in evidence. 

It appears from the testimony that the plaintiff, after he 
had attained his majority and in the year 1863, came to 
Florida for the purpose of looking after his interest in his 
father’s estate, and while there took charge of at least a por- 
tion of his negro property, receipting to his guardian. After 
the war, and in 1871, he moved to Florida. 

The plaintiff testifies, “I have never had any settlement 
with my guardian. I demanded a settlement with him be- 
fore I came. He gave me as a reason for not settling that 
there was nothing for me, that Sherman, when he came 
through Orangeburg, had destroyed all his papers.” Not- 
withstanding this statement of the guardian, he believed he 
owed him for money received from his father’s estate for the 
sale and hire of property coming to him under the will. 
This witness states, “I applied to Mr. Von Santen at the 
instance of Mr. Miles Price for an order on Mr. Miles Price 
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for bank stock, Mr. Price having informed me that there 
was some bank stock or bonds coming to me here, and if | 
would get an order from my gnardian he would turn it 
over to me. ° L/e did not tell me on what account it was com- 
ing to me, nor did I ask. Mr. Price told me this at his resi- 
dence. Mr. Price handed me some papers, some half dozen 
vr over. Ile came out with a large batch of papers and put 
them ona bench. JZ did not read them carefully. ILmay 
have glanced over soine of them, but not sufficiently to get the 
purport of them, nor do I know their contents now. Nobody 
then informed me, to my récollection, that these bonds were 
in payment of my share of the real estate. My impression 
was that there had been money long years before deposited 
in the bank here for me, either for the hire of slaves or the 
sale of perishable property. From my knowledge of the 
condition of the estate and the state of my accounts witl 
my guardian, I would not have taken the bonds if I had 
known that they were in payment for my interest in the 
The following order appears in the testimony : 


real estate.’ 
No. 29, King Srreer, ) 
Cuarieston, 8. C., April 18, 1571. \ 
Mr. Miles Price will please pay to Samuel A. Winter, 
Esq., the one-half of the net proceeds of the sale of the St. 
John’s bank stock which he may have disposed of. Mr. Miles 
Price is hereby authorized by and with the consent of Mr. 
Samuel A. Winter to sell the bank stock to the best advan- 
tage he may think proper. F. Von Santen. 
Of this order, which was sent him by his former guardian 
by his written request, (see his letter in Von Santen’s testi- 
mony,) he says: “I recognize this as the order sent me. It 
was inclosed in the following letter: 
* Cuarueston, 8. C., April 18, 1871. 
“Mr. S. Winter, Jacksonville, Fla. : 
“Dear Sm: Your letter of the 15th inst. istohand. You 
seem to be surprised that Mr. Price had $1,000 worth of 
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Florida bank stock, which is our joint property. You may 
say that you should have had your portion long ago, but 
could you spare the two hundred and fifty dollars more than 
I could, but which Mr. Price had and laid out for us re- 
cently to make the bank stock somewhat good? I have writ- 
ten to Mr. Price in regard to this bank stock, which has so 
far been of no more benefit to me than it has been to you, 
and I am looking ter his answer. In the meantime, I have 
no objection for Mr. Price to pay over to you whatever may 
be your portion out of the stock sold by him, and for this 
reason enclose you an order on him for it. Before you left 
T told you that I had sent the certificate of the bank stock 
to Mr. Price to see what he could get for it. I thought it had 
been burned with my other papers in Orangeburg by Sher- 
man until I accidentally found it last fall. od ° a 
“ Your brother, F. Von Santen.” 

‘“‘T had other reasons to believe that my guardian owed 
me. There were three or four receipts’for negro hire given 
to James L. Winter, not accounted for to me, and I could 
find no account of them in the probate court. From 1860] 
have been supporting myself and have been no charge to my 
guardian. “Before coming back to Florida, I knew nothing 
of the sale of the real estate of my father. I knew nothing 
that had transpired about it. Since I came to Florida, I have 
in no way knowingly consented, assented or approved by 
word or act the sale or disposition of the real estate of my 
father, James Winter, deceased. As soon as I ascertained 
the condition of affairs in relation to my father’s estate, I ap- 
plied to counsel for legal advice and proceeded to seek my 
remedy by law.” 

Upon cross-examination, this witness states: “I sold the 
negro after I became of age in 1863, but turned over the 
money to Von Santen. The interview between me and Mr. 
Price was immediately after I came back to Florida in 1$71, 
within about ten days after. I have no recollection of read- 
ing the papers then, nor that Mr. Von Santen’s name was 
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signed to them. I may have read the endorsements. I did 
not read the papers through sufficiently to understand the 
purport of them. I was then thirty years old. Judge Me- 
Lean examined the papers in the probate office subsequently 
to my receiving these bonds. I think I went there before that 
time. My object in going there was to examine Von San- 
ten’s accounts as my guardian. Judge McLean showed me 
his returns for two years, all that he had. They were for 
1859 and 1860. I came to Florida on the seventh of April, 
1871. I can’t say whether I went out to the old homestead 
before I received the bonds. I know it was common repute 
before I received the bonds that Miles Price had possession 
of the Dell Bluff place and claimed title. I heard it from 
Mr. Jaudon and his wife and others; and I also heard by 
repute that Price’s title was not good. J cannot swear that 
there was nothing said between Miles Price and myself in 
relation to the Dell Bluff place in our conversation. I had 
understood that Brooklyn and Riverside were going up 
(these places were upon the land formerly known as the 
Dell Bluff tract) and had seen buildings there before I re- 
ceived the bonds from Mr. Price.” 

The endorsements on the four papers shown by Price to 
Winter were as follows: 

Land title, F. Von Santen, guardian, to Miles Price. 

Land title, Frederick Von Santen, guardian, of Samuel A. 
Winter, to Miles Price. 

Land title, F. Von Santen to Miles Price. 

Receipt of F. Von Santen and Samuel Winter of all due 
and coming from James Winter’s estate, deceased. 

There were three deeds executed by the guardian, one 
purporting to convey the interest in the Dell’s Bluff, one 
the interest in the Alachua tract, and the other his interest 
in the eighty-acre tract. The paper endorsed “ Receipt,” 
&e., was a certificate setting forth that Von Santen, the 
guardian, had transferred to Price the entire interest of his 
ward in the property. 
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The testimony of Miles Price as to this transaction is as 
follows: “I had a conversation with the plaintiff at my 
house in 1870 or 1871, in relation to the bonds in the bank 
of St. Johns. It was in the piazza of my house; my wife 
was present.” Speaking of the papers above mentioned, he 
says: ‘“‘I showed him these papers and he looked over 
them; and I told him there were some Jacksonville and 
Columbia county bonds in the hands of Mr. Bours, and if 
he would get an order from Mr. Von Santen I would turn 
them over tohim. He got the order, and I turned them 
over to him. I had bought the plaintiff’s interesé from his 
guardian, and I wanted to explain to him how he could get 
his pay, now he had become of age. J told him these bonds 
were for the landed interest in his father’s estate.” The 
witness then states the particulars attending the transfer of 
the bonds, which it is unnecessary to insert, as the fact of 
the transfer is admitted. 

The wife of Mr. Miles Price, who was present, testifies 
as to this matter as follows: ‘There was a conversation at 
our house between Miles Price and Samuel A. Winter, in 
relation to some bonds. They were sitting in the piazza. 
Mr. Price handed Winter a paper in writing, which paper 
Winter read in my presence. This was soon after he came 
to Florida after the war.” Upon cross-examination the 
witness says: ‘“ Winter did not read the paper aloud. My 
husband said: ‘ Here, Sam, is a paper I got from Von San- 
ten.’ I think that there were other papers handed him at 
the same time. I do not recollect that any one else was 
present except Mr. Winter, Mr. Price and myself and the 
children. Mr. Price told Mr. Winter that Mr. Bours had 
the bonds, and if he would get an order from Von Santen 
he would hand them over to him.” 

Rhoda Jane Adams, who was present, tesifies as follows . 
*T was hired at Miles Price’s at the time ; was an employee 
of his. I saw Mr. Price give Mr. Winter some deeds, which 
he said was his landed property, and told him if he would 
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write to his guardian for an order he would return the bonds 
to him.” Upon cross-examination, witness says: ‘I don’t 
remember Mr. Winter’s reply. I can’t tell whether Mr. 
Winter read the deeds or not. He examined them and may 
have read them. The way I knew they were deeds I heard 
Mr. Price say so.” 

The testimony of Von Santen, so tar as it has a bearing 
on the transaction, was as foll6ws: He recites the sale and 
consideration made by him as guardian in July, 1861, which 
has already been stated, and denies the receipt of any money 
from his ward during the war. He gives the letter of Win- 
ter to htm, requesting an order for the stock and bonds, 
which was as follows : 

“JACKSONVILLE, Fla., April 15, 1871. 
“Mr. F. Von Santen, Charleston, S. C.: 

“ My Dear Sir: Since my arrival here Mr. Price informs 
me that there is bank stock here to the amount of one thon- 
sand dollars, half of which is mine. Not long since he took 
up the said stock for you, having paid $250 for it. The sit- 
uation in which I am now placed, being without any money 
at all, urges me to request you to send me an order on Mr. 
Price for my portion, which I should have had, by rights, 
long ago. ” * ” " ss a ” ° 

“ Very truly yours, S. A. Winter.” 

“I replied to this letter and sent the order as desired. 
Samuel Winter must have known before he came to Florida 
since the war, and before he received the bonds, that the lands 
of his father’s estate had been sold, and that Miles Price had 
purchased the Dell Bluff tract. LHe has heard it from me 
and his sister Emma, my wife, in 1861, after the sale was 
made. LHe has heard it from me and his sister Emma at va- 
rious times. He was told it by his sister Martha, now Mrs. 
Haddock, and Mr. Daniel Howell, in the winter of 1870, at 
my house.” 

Upon cross-examination, this witness says: “I had no 
settlement with my ward since his majority. I considered 
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him indebted to me, and I thought it was so understood by 
both parties. I made a full return of all my transactions as 
guardian, and my accounts were carefully examined and ap- 
proved by the probate court.” 

If the plaintiff knew at the time he received these bonds 
and stock that they represented his share in the sums due 
by the various purchasers of the land, and was aware of the 
act of his guardian in executing the deeds, then he cannot 
now recover a part of the land or the proceeds of sale. De- 
fendant’s statement that the plaintiff knew that the stock 
and bonds represented Jhis interest in the land is gorrobora- 
ted by the testimony ot his wife, by the witness Adams and 
all the attending circumstances. The account given of the 
matter by plaintiff is entirely unreasonable. The conclusion 
from his statement is that he went to the defendant’s resi- 
dence ; that while there some papers were shown ; that he 
was told to get an order from his former guardian, and 
some stock and bonds would be given him, and that during 
the whole time he did not ask, nor did Price tell him, what 
all this was about, or intimate to him on what account and 
in what manner he was entitled to these moneys. The plain- 
tiff says that Price did not tell him on what account the 
sum was due him, nor did he ask him. Winter was at the 
time thirty years of age, and a man, as his own testimony 
shows, of business experience. It is not probable that he 
would expect Price to be making him a present, nor did he 
have any reason to suppose that Price owed him anything 
except as the purchaser of this land ; and this he knew, as 
he states that he knew that Price was in possession, claim- 
ing titlé; and Von Santen states that Winter was frequently 
told of Price’s purchase by himself and by his (Winter’s) 
sisters. In his letter to Von Santen he seems to have had 
some knowledge of the matter. He knows something as to 
the respective interests of his guardian and himself in this 
stock, and his language implies knowledge of at least the 
date to which he became entitled to his portion,'as he says 
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he should have had it by rights long ago. Mrs. Price testi- 
fies that plaintiff read the paper handed him by Price; and 
the witness, Adams, states that he examined the deeds. The 
plaintiff does not deny reading the deeds, but says: “I 
may have glanced over some of them, but not sufficiently 
to get the purport of them.” Te says, npon cross-examina- 
tion: “I may have read the endorsements.” The endorse- 
ments are in a large, plain hand, and it was impossible for 
him to have read them without knowing that they were in- 
struments of writing from his guardian to the defendant. 
One of the papers read by him was very brief, was written 
in a very plain hand, and was as follows: 

“ SratE or Fioripa, 1 

* County or Dvvat. | 

* Be it known to all whom it may concern, that I have this 
day sold to Miles Price all my right, title, claim and interest 
as an heir of James Winter, deceased, to the assets of said 
estate, and also, I have, as guardian of Samuel A. Winter, 
minor, sold his like claim and interest ot said estate to Miles 
Price. F. Von Santen. 

“ Witness: Wm. Jaudon, A. W. DaCosta.” 

In his cross-examination he says: “I cannot swear that 
there was nothing said between Miles Price and myself in 
relation to the Dell’s Bluff place in our conversation. I 
knew that Miles Price was in possession and claimed title, 
and I had heard that his title was not good.” He intimates 


in his testimony that he thought his guardian owed him, © 


and the connection in which it is stated leaves it to be in- 
ferred that he thought the stock was upon this account, 
while in another part of his testimony he admits that his 
former guardian had told him that he owed him nothing; 
and his guardian swears that such was the understanding 
between them. This would seem to be probable, as eight 
years had passed since his majority, and no action had ever 
been taken by him against his guardian. In no event would 
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the plaintiff have been entitled to compensation for the in- 
creased value of these lands. Mis right after the sale was 
limited to the proceeds. The purchasers were entitled to 
deeds upon making the cash payment. . His share of them 
he and his guardian have received, knowing that what he 
received represented his interest. If this is not a full settle- 
ment, which we think it is, Winter is now certainly estopped 
from demanding the Jands. ‘The cases upon the subject are 
certainly as strong, if not stronger, than this. (78. & M., 
409; 4 Ind., 259; 26 Ala., 452; 2 Rich., 153; 19 IIL, 298; 
53 Pen. State, 352; 1 Rawle, 163; 7W.&S.,127; 7 Harr., 
424; 1 Casey, 282.) With this conclusion a court of equity 
must regard Price as the oiner of all the interest of the 
plaintiff in the landed estate of his father, and for that rea- 
son there can be no equity in favor of the plaintiff against 
defendants Hall and Ilowell, the other purchasers at the 
sale. . 

This disposes of all the questions in the case. Judgment 
reversed. 

The judgment of the Circuit Court should have been for 
the defendants, and the case is remanded with instructions 
to enter such judgment. 





Resecvua P. Rats, Appeviant, vs. James H. Ropgr, Ap- 
PELLEE. 


1. Where an unmarried man makes a contract to sell real estate, and to 
execute a deed on payment of the purchase money, and afterwards 
marries and dies before executing a deed, the right of dower of the 
widow depends upon the compliance by the purchaser with the terms 
of the contract. 

2. If the purchaser in such case pays for the land, he is entitled to a con- 
veyance tree of the claim of dower, and he may proceed against the 


heirs and legal representatives and compel a conveyance. 
q 
7 
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3. If he fail to comply, the representatives may proceed to compel a spe- 
cific performance, or fora recision of the contract. [fit be rescinded, the 
widow will be entitled to dower. 


4. The purchaser cannot enjoin the widow’s application for admeasure 
ment of dower without showing that he is entitled to a conveyance, 
and jor the purpose of procuring an injunction and compelling a con 
veyance, the heirs and legal representatives are necessary parties. 


Appeal from the Cireuit Court for Alachua county, Fifth 
Judicial District. 

The appellant was the widow of Cornelius Rain, and as 
such applied to the Circuit Court by bill in equity for an as- 
signment of dower in certain lands described. Appellee then 
commenced this suit by bill to restrain her from seeking 
dower in the lands, because he had bargained witli said Cor- 
nelius Rain for his interest in the lands and licld his bond 


for title thereto, to be consummated on payment to Rain of 


the sum of $2,200, on or before the first day of January, 
1867. That the bond was executed and appelice went into 
possession thereunder before the marriage of appellant with 
said Rain ; that after the marriage he paid the said purchase 
money to Rain, and Iain died without having executed a 
deed to appellee. Prior to the execution of the bond, Rain 
and the appellee owned equal interests in the land, an undi 
vided half having been sold and conveyed to Rain by the 
appellee some months previous. The appellee claims by his 
bill that Mrs. Rain was not entitled to dower because of his 
purchase and payment, the purchase and the bond to convey 
having occurred before the marriage, and because the appel- 
lee and Rain, the husband, were the owners and held the 
lands “ as partners or tenants in common” prior to and at 
the time of the execution of the bond. 

The answer of the appellant admits the facts charged in 
the bill, except that it denies that Rain parted with the title 
or actual possession of his interest in the land, denies that 
appellee paid the $2,200 consideration, and denies that the 
land was held as partnership property. The sale and the 
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execution of the bond for title are expressly adimitted, » 
charged. 

The case was heard aceording to the 
swer and replication, and the court decrec 
not entitled to dower, and gave oauaal Yunction eeainst 
any proceeding on her part to obtain dower in the lands de- 
scribed. 


T. F. King tor Appellant. 


record upon bill, an- 
od ¢]} 


4 
¢ 
vila sapatians Vi! 


3. & 


Dawkins & Taylor for Appeilce. 

RANDALL, C. J., deliverod the opinion of the court. 

The appellant insists that the bill is insulicient 
tain the suit, that the decree was erroncons because C. Rain, 
deceased, * died seized and possessea of the lands,” end be- 
cause the bond for title was not intvodacad in evidence. 

The act of November 7, 1525, (fhomp. Dig., 154.) pre- 
vides that the widow shall be endowed of one-third part 
during her natural life, of all the lands, tonomenis, Kc. f 
which her husband died seized and possessed, or 
conveyed, whereof said widow hed not relinquishcc her 
right of dower.” 

* As a general principle,” says Chancollor ssent, - Comm., 
50,) “it may be observed that tho wiie’s dower is licuie to 
be defeated by every subsisting claim or inc recy in 


law or equity, existing before the inception of the title, and 
which would have defeated the husbana’s seisin. An agree- 


ment by the husband to convey before dowor attaches, will, 
if enforced in equity, extinguish the claim to dowe1 

Upon this principle, if a man make a contract for tic gale 
of his land, and afterwards, and beiore conveyance, marry, 
he is regarded in equity as a trastce for the purchaser, and 
if the conveyance be made during the coverture in execu- 
tion of the contract, the purchaser takes the estate di acharged 
of dower. And the rule is the same if the husband die with- 
out having conveyed the land, and a specific performance ot 
the contract is enforced against the heirs. Roper Hush. and 
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ber: 358 ; Dean vs. Mitchell, 4 J.J. Mar. 451 ; Stevens vs 
Sinith, ib., 64; Oldham vs. Sale, 1 B. Mon., 76; 7 Md., 26; 


or ‘* ° f TY 
8 Ma. Chy., 359; 3 Gill and John., 398; Atkins vs. Nolmes 


eo Ove 
2 Carter, (Ind. ,) 197; Kentner vs. McRae, ib., 453. 


s+ 


Q7 course a widow cannot have dower in a trust estate 
where the mere legal title is in the husband. <And it 
liv plain that where the estate of the husband is defen. 
sila, or is subject to conditions and ee ations imposed 
before mneneagD and without fraud, the same circumstances 
will aifeet the right of dower after his reorg 

it would be a very inequitable and dangerous rule that 


vendor, before marriage, making a valid contract to convey 
upon payment of the pr sodas e money, could by marriage 
: e «4 P = PAI Ne Se renee 

¢ the contract he had made by eneumbering the estat 


with a right of dower. 
The title of Rain, after the contract with Roper, was such 
that a court of equity would have engage Rain to execute 


@ couvevance upon Roper’s compliance with the onion t. 
And assuredly the pet would not have permitted Rain’ 
maw jage and his wife’s refusal t » join in the d deed to pin 


in the way of a decree of a perfect title according to the 
acreement. And had Rain, after marriage, executed 2 deed 
in pursuance of the agreement, he had done just what the 
court would have directed. The estate of which Rain wax 
scize \ during coverture, in this land, was an estate qualified 
and encumbered by the contract, and hence the right 
cower was subject to such qualification and incumbrance 
Sce Green vs. Green, 1 Ohio R., 535 ; Derush vs. Brown, & 
jb., £12. 

It was doubtless in view of these equitable principles that 
the court deereed in the ease at bar that Mrs. Rain was not 
entitled to dower in the lands bargained. 

The record before this court, however, does not discios 
that any testimony was taken or that any facts were admit. 


ted upon the hearing before the Circuit Court. ‘The brief 


and argument of the appellee assert that the facts alleged 
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in the bill and denied by the answer, were proved be- 
fore the court and to its satisfaction. Looking at the decree 
itself, we find that the canse was heard upon the bill, answer 
and replication and the arguments of counsel. The bond for 
title was pi by the pleadings, but the possession of 
e lands and the payment of the money are disputed by the 
answer ; sn without some evidence to satisfy the court that 
the purchaser had complied with the terms of the contract, 
how can it be contended that he has entitled himself to a 


+} 


} 
tne 


~ 


decree for a perpetual injunction 
In the case of the sale of lands before marriage, if the ven- 


2 


dee neglect to make payment, and the vendor, during his 
lifetime, or his representatives after his death, elect to re- 


going for a specific perform- 
ance, the beneficial! interest of the vendor in the lands will 
1 +] | 


him in the one ease or in lis heirs in the other. a: 


seind the contract instead of 


revest in 


wife, consequently, be entitled to dower. (Kinter vs. Me. 
Rae, 2 Heopiges, 453: Dean’s heirs vs. Mitchell's heirs, 4 J. J- 
\Mlar., £51: Scribner on Dower, chap. 28, §§ 15, 21. 


In the absence of any evidence that the vendee has com- 


> aie = } ee oo " ame sar — aa id 
ei with the conditions of his contract of purchase, we 
ot admit that he has anv right to stand in the way of 
tla <er> nw ome 3 1+ 4° 1y war rt mne f sY ; a7 : a 
the widow’s legal right of dower. He must be entitled ¢ 


0 
“(* . as ] ° ty 
a specific execution of the contract by compliance, or he 
? 


4 


vili h i. tl 8 | ty. le assert t 
he has paid the purchase roney and the widow denies it ; 
o we have no evidence to sustain the com warty His 

se is not proved, even as stated in his bill 

The widow is entitled to Gower in the real, and a certain 
share of the personal property. If the real estate h n 
bargained away before her richt of dower attached, and the 
purchaser complies with the contract, her dower cannot at 
tach, because the vendor has then no beneficial interest, bat 
holds the title as a mere trustee for the pure haser, and the 
widow can have her share of the proceeds. She is entitled 
to ove or the other, but cannot have both, nor can she be 
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deprived of both by the purchaser's non-fulfilment of his 
contract. 

Tie case of Smith and wife vs. Hines, 10 Fla., 259, re- 
ferred to by the appellant, concerns personal and not real 
property. 

I: what manner, then, can the purchaser establish his 
riguts as against the claim for dower? The real issue in 
this case is whether the purchaser is entitled to a conveyance 
in pursuance of the contract. The widow is entitled to a 
dower of the lands of which the husband was “ seized and 
po cessed ’ > during coverture, unless his seisin be defeated. 
The husband, in case of the non-payment of the purchase 
money, could have ° held ihe property as against the pur- 
chaser, and the purchaser could have recovered the land 
trom the husband only by compliance and a suit in equity 
to compel a conveyance. And now that the husband is dead, 
the purchaser must establish his title by compliance, and by 
a proceeding against the legal representatives for the same 


Ti2 legal seisin and possession are in the heirs. The 
widow is thus entitled to dower unless this seisin be de- 
teated by a conveyance enforced in a court of equity, as we 
have already seen. As is said by Chancellor Kent, *‘ the 
wife's dower is liable to be defeaied” by the subsisting claim. 
* An agreement by the husband to convey before dower 
att aches, will, 77 enforced in equity, extinguish the claim to 
dower. 

T:.2 rule is the same if the husband die without having 
conveyed the land, axd @ specific performance of the con- 
tv t is enforced against the heirs. (Adkins vs. Holmes, 
and Kintner vs. McRae, 2 Carter, 197, 453, before cited.) 

I: all the cases we have been able to examine, the dower 
was defeated by a conveyance by the lusband in his life 
time. or by a deeree of specific performance against the heirs. 

Tie issue, as to the payment, is legitimately between the 
purchaser and the heirs and legal representatives, and not 
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merely between the purchaser and the widow. It is between 

the purchaser and the heirs and representatives, because it 
would have been between the purchaser and the husband, 
if he were living, and this only in a suit for the purchase 
money or by a proc eeding to rescind or to enforce the con- 
tract and to compel a specific performance. This is, in our 


judgment, the result from the adjudicated cases and upon 


all equitable principles. The cases cited by the appellee 
sustain this position. 

It is trne that the assignment of dower in the lands cov- 
ered by the contract would be liable to be defeated by a 
subsequent proceeding to compel a conveyance, and this 
would be to the disadvantage of the widow. It would be 
far better on her part to postpone the application for dower 
until the contract is rescinded, or until the result of a suit 
for specific performance. Dut that affects her only, and 


,does not concern the purchaser, as his rights are not affected 


by her application in a proceeding to which he is nota 
party. 

The purchaser’s title must grow out of his equitable rights 
under his contract. The legal title remains in the heirs of 
the vendor until divested by a court having jurisdiction, 
upon a proper case made to transfer the title by its decree. 

The claim of the complainant, that the widow is not en- 
titled to dower, on the ground that the lands were held in 
joint tenancy as partnership property, cannot be sustained 
upon the facts stated. It is not alleged that the lands were 
purchased with partnership funds for partnership purposes. 
(See Loubat vs. Nourse, 5 Fla., 351; Robertson vs. Baker, 
11 Fla., 192; Price and wife vs. Hicks, 14 Fla., 565.) 

A proper order of this court would be that the bill of 
complaint be dismissed, but under the circumstances it is 
ordered that the decree of the Circuit Court be and the same 
is hereby reversed, and the cause remanded with directions 
that the complainant, appellee, be allowed to amend his bill 
by adding the necessary parties and making the necessary 
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allegations and prayer for relief in accordance witl: the 
opinion in this case within a certain time, to be fixed by the 
Cirenit Court, in default of which the bill will be dismissed. 





Epmvoxp Hint, Appe_Lant, vs. Jacop VaNnpERrooL, L[ir- 
SPONDENT. 

A certificate of sale of lands sold by the United States Direct Tax Commis- 
sioners, under the act of Congress of June 7, 1862, for unpaid taxes 
charged thereon, signed by two of the tax commissioners, is admissi- 
ble in evidence in an action brought to try the title to the land. 


Appeal from the Cireuit Court tor St. John’s county, 
Fourth Judicial District. 

The opinion of the court cuntains a statement of the eases 

Il. Bishee, Jr., tor Appellant. 

W. H. Robinson tor Respondent. 


RANDALL, C. J., delivered the opivion of the court. 


This was an action of ejectment to recover certain lands 
in St. John’s county, of which the defendant (appellant) was 
in possession, and of which plaintiff claimed title by virtue 
of vertain mesne conveyances and former possession by his 
grantors and their ancestors. 

The defendant in possession claims by his answer that the 
lands were sold by the United States Direct Tax Commis- 
sioners for the unpaid direct tax due the United States in 
December, 1863, to James W. Allen, and that Allen con- 
veyed the same to defendant, who was in possession under 
said tax sale and conveyance prior to the making of the deed 
under which the plaintiff claims. 

In the trial the plaintiff proved his title to the land by 
several conveyances. 




















JANUARY TERM, 1875. 129 





Vanderpoo] 


The detendant then offered in evidence a certificate of 
sale by the United States Tax Commissioners for Florida of 
the premises in question, (the certificate being signed by two 
only of the three commissioners,) to James W. Allen. The 
court refused to admit the certificate in evidence on the 
ground chat it was signed by two commissioners only, and 
that it was Invalid without the signatures of three commis 
sioners. 

The jury then, under the charge of the court, rendered a 
verdict tor the mens and judgment was rendered accord 
ingly, and the defendant appealed. 


the Supreme Court of the United States, in Cooley vs 


. ‘ tT W «ve 
O’Connor, 12 Wallace. 391, 
only two of the direct tax commissioners appointed under 


the act of Congress of June 7, 1862, that land charged with 
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eld that a certificate signed by 


el i ah ae 8 ite ts ate 
the tax hud been sold, is admissible in evidence in an action 
’ a - P 1 as } 4 Y, 1 seal nO 
brought to try the title to the land. The conimissioners 


were created a board to perform «a governmental function, 
and it is a familiar prine iele-t that an authority given to sev- 
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yoses may be executed by a majority of 
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eral for public pu 
their number.” * 
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dence, as well of the regularity and validity of the sale, as of 


the title of the purchasers. 
This settles the question raised tn this ease. 
Court of the United States having given au interpretation 
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notwithstanding the objection made, and the det oneee per 
mitted to show his title derived irom the tax sa nurchasei 


It would then have cast apon the Reser eg wage ol 
impeaching the sale or showing that the property had been 
redeemed from the sale as provided by the act of Congress 

The verdict rar the judgment are hereby reversed, with 


costs, and a trial de 2070 ordered 
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Epwarp Nautie & Co., Aprpeniants, vs. Marrurw Livery, 
ET AL., APPELLEES. 


A relinquishment of dower by «a wife for the benefit oi her husband is a 
sufficient consideration for a subsequent settlement upon her by him; 
and such settlement is not fraudulent as to ereditors of the husband 
if the relinquishment was obtained upon an express agreement with 
her that the settlement sheuld be made, and the property settled upon 
her is a fair equivalent for the dower released. 


Appeal from the, Leon Cirenit Court. Second Judicial 
District. 
The opinion of the court contains a statement of the case. 


Le. B. Hilton tor Appellants. 


1. The deed from Hayward to the trustees of his wife can 
be of no possible validity under the statutes of Florida until 
September, 1865. There is no evidence outside of the ad- 
mission of the attorneys that it was signed by him until that 
day, while the evidence is positive, indeed it is admitted on 
the other side that it was not until that day witnessed or re- 
corded. 

“No estate or interest of freehold, or of a term of years of 
more than two years, * shall be created 
in any other manner than by deed in writing, sealed and de- 
livered in the presence of at least two witnesses. Dush’s 


Dig., 148. 


=r 
ae 


* All grants, conveyances or assignments of trust or con- 
tidenee of or in any lands, * * shall be by deed sealed 
and delivered in the presence of two witnesses, * ° 
* * or else the same shall be void and of none effect. 
Ib., 149. 

* No conveyance, transfer or mortgage of real property or 
of any interest therein, * * * shall be good or effectual 
in law or in equity against creditors, * * * unless the 
same shall be recorded in the office assigned by law for that 
purpose.” Ib., 151. 
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“Tt -is perfectly clear,” say the Supreme Court of the 
United States in Clark vs. Graham, $8 Whaeat., 577, * that 
no title to lands can be acquired or passed unless in accord- 
ance witli tle law of the State in which they are situated, 
and the laws of Ohio requiring the execution of deeds in 
the presence of two witnesses; a deed executed in the pres- 
ence of one is void.” 21 Mich., 24. 

It is impossible tu believe, with the admission before us of 
Hayward’s sagacity and extensive dealings in buying and 
selling, that he ever attempted the execution of the settle- 
ment until in 1865, when, finding himself insolvent, it be- 
came desirable to secure a portion of his estate for the ben- 
efit of his wife, and of course for his own benefit. 

2. It is admitted that at the time the conveyance of Hay- 
ward for the use of his wife became a deed, to-wit, in Sep- 
tember, 1865, Hayward was insolvent, and that the appel- 
lants were his creditors. Nor will it be denied that, being 
so insolvent, he could not then make a voluntary convey- 
ance to his wife valid as against his creditors. 

But it is attempted to establish as a valid consideration for 
the settlement, the relingquishment by Mrs. H. twenty-one 
years previously of her contingent or inchoate right of dower 
to certain lands then sold by her husband. In other words, 
after said relinquishment the husband goes on for twenty-one 
years buyjng and selling, trading and traflicking, the com- 
munity and the public, meanwhile, never having heard a 
hint or intimation of any claim of his wife to any settlement 
on the score of her relinquishment, and then finding himself 
an insolvent man and she the wife of an insolvent husband, 
an old draft of a conveyance is hunted up, executed and 
placed upon record. 

3. The deed from Hayward to his wite was, under the 
circumstances, fraudulent on the part of both, irrespective of 
any consideration upon which it can be claimed to rest. Un- 
der the statute of 13 Elizabeth, re-enacted in this State, a 
conveyance to defeat the right of creditors must be not only 
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upon a “good ”-—which is meant in this statute a valuadl 
consideration—but it must be exeeuted Jona fide and re 
ceived bona fide. 3 Coke, 80; 1 Smith’s L. C., 335; 2 John 
Chy., 48; 11 8. and M., 470; 1 Story’s E., § 369; 4 Md., 
87; Rice, (8. C.,) 389 ; 1 Leading Am. Cases, 72; 13 Wis.. 
460; 19 Texas, 529; 6 Barr, 239; 3 Md. Chy., 349. 

“Tt is not sufficient that a conveyance be upon good con 
sideratiou or dona fide. It must be upon both. And there- 
i fa conveyance or gift be defective in cither particular, 
although it is valid between the parties and their represent 
atives, vet it is utterly void as to creditors.” Story E., $353. 

A deed not fraudulent at first may afterwards become so 
by being concealed or not pursued, by means of which cred- 
9 Verno 


=. “rr 7 ~ + r . oa 
itors have been drawn in to lend their money. ¥ ernon 


251; 2 Johns. Chy., 48; 3 ib., 508. 
] 


out proof that a full consideration for the Mai: sold 
was paid, does not decisively negative the presumption of 


rand, for the intention of parties, and not the fact cf pay 


ment, is the test by which the transaction is to be judged. 
And a transfer of a yperty with an intent toe defraud cr de 
feat creditors will be void, although there may be in the 
strictest sense a valuable and adequi ite consideration. 1 
pond, 175; U.S. Dig., Vol. 3, N.8., 305 

So that had this settlement been regularly executed in 
i850, when it bears date, with all the requisite .forms, the 
claim of Mars. Hayward to the lots in 1865 would have been 
fraudulent cven outside of the recording acts. The paper 
was kept during the whole intermediate time Kk from tl 
public, in the possession of Hayward or his wile; the 
rastees did nothing under it, not even receiving it into they 
possession ; taking no steps to record it or etherwise acquaint 
the public with its existemee ; mays ‘d remaining a!! the 


Witeaty 4 a verore, mm 


Ya a pare! promise from a husband to his wife 
i 


before or after marriage, proved by nv other testimony than 

















JANUARY TERM, 1875. 133 





Nalle & Co. v. Lively et al. 





that of the wife, sustain a settlement of the husband’s prop- 
erty upon the wife not executed until he had become in- 
debted to insolvency, even though that promise was based 
upon a valuabie consideration? I utterly deny hey propos. 
tion. 3 Johns. Chy., 481; De., G. and J., 76; 2 McCord 
Chy., 27 


9 rd 
Vey be 


“Tt is not denied that the h iusband may make a valid set- 


} tlement upon his wife in consideration of a portion coming 
to her agreed to be paid to him, or of her relinquishing an 


interest in his property, even though that interest be con 
sianenl or inchoate, as the right of dower, tor instance. But 
to support such a settlement against creditors whose debts 
accrucd prior to it, the court will require every reasonable 
prool _ the portion was paid Lor the relinguishment made 
in consideration of the making of the nities.” Atherly 
on Marriage Settlements, top p. 83; 2 Lev., 79; 2 Lomax 
Dig., 333, 334. 

In cases of such post nuptial settlements, says Judge Lo 
max, Vol. 2, p. 384: “If much time has elaps 
thé alleged contract and the settlement, there must be clear 


proof to establish the contract. The recitals of the contract 


sed between 


in the settlement are not evidence to support the same 
against creditors seeking to impeach it.” 

“The recitals in the deed of settlement are not such proot 
as the law requires.” See note of Chancellor Kent to Read 

. Livingston, 3 Johns. Chy., 507. 

Recitals in a post-nuptial settlement, though admissible 
against the persons claiming under the settler, are not ev- 
idence against a creditor by whom the deed is assailed. 
12 Grat. 7 ‘384. 6; : § ) ib., 150. 


And as to recitals generally: 3 Johns. Chy., 481, 488 ; 
Riley’s Chy., 236, 219; 1 Tredell, 97, 103 ; 3 Littell, 427 ; 


aon~ 


12 N. HL, 948 - 28 P Qn, 419; 10 Ala., 187; 16 ib., 725; 5 
Rich. KE. +9 VOX. 


“A conveyance for the benetit of a wife in consideration 
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of dower previously released by her is voluntary as to exist- 
ing creditors.” 19 Mo., 341. 

In Lyne vs. Bank of Kentucky, 5 J. J. Mar., 545, the 
court ask: “Can the reception of an estate by the hus- 
band in right of his wife constitute a valuable considera- 
tion to support a settlement on the wife years thereatter, 
when there was no ante-nuptial contract and no agreement 
to make a settlement previous to reducing the wife’s prop- > 
erty to possession? We think not. I? it could be, there 
are but few married men who could not, when a change of 
fortune in after life might suggest the propriety of making 
family settlements for a valuable consideration in attendance 
upon which to make ample provisions for the support and 
maintenance of their wives and children and by consequence 
of themselves, at the cost and suffering of creditors and 
their wives and children.” See 28 Ala., 442 ; [tice Chy., 401. 

In order to support a conveyance to the wife by the hus- 
band on the ground of a previous application of her separate 
property to his use, it must appear that the advances were 
made by her on the faith of the anticipated settlement. 3 
Eds. Chy., 58; 8 Paige, 161. 

What is the presumption when the wite joins her hus- 
band in the conveyance of his lands? It is that she does 
so without compensation. 2 Bush, (Ky.,) 543. 

In Hatch vs. Gray, 21 lowa, 29, the husband collected 
and received a portion of his wife’s inheritance, promising to 
pay it back to her, with interest. Afterwards he became in- 
debted, and while so paid a part of the money to his wife, 
which she invested in land, taking the title in her own name. 
Her title was made to yield to the claims of his creditors, 7 
the court saying, “‘a secret parol agreement between hus- 
band and wife will not be supported against creditors whose 
rights have intervened in ignorance of such agreement.” 

Rucker vs. Abell, 8 B. Munroe, 568, was the case of a father 
who, while free from debt, gave land to his son by parol, the 
son going into possession and making valuable improve- 
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ments. The father, after becoming indebted, executed a 
deed, which was held void as to his creditors. 3 Dana, 503 : 
7 Bush, 337; 2 ib., 536. 

Let us notice some of the eases in which the wife’s relin- 
quishment has been held a sufficient consideration for a con- 
veyance or settlement. 

In Ward vs. Crotty, 4 Met., (Ky.,) 59, the wife refused to 
relinquish her dower interest unless she should receive one 
of the notes given in payment of the land sold. This note 
was given to her; she thereupon relinquished her dower ; 
her claim to the note was sustained. 

In Hallowell vs. Simonson, the wife in her answer as- 
serted that she refused to relinquish dower in land sold by 
her husband worth $3,000, unless certain land should be 
purehased for her, which was done at the price of $1,200, 
that she would not have released her dower but for the 
agreement made in good faith that the property purchased 
should be her's. See 5 B. Mun., 298 ; 2 Bush, (supra,) 535. 

The case of William and Mary College vs. Powell, 12 
Grat., 384, is one in which the wife’s claim was sustained ; 
but under what circumstances? There were the contempo- 
raneous deeds to speak for themselves. As the court say, 
“ves ipsa loquitor.” 

But what was the decision of the same court in Lewis vs. 
Caperton, 8 Grat., 148, where the attempt was made to estab- 
lish the validity of a settlement upon a wife on a recited con- 
sideration of the previous relinquishment of her inchoate 
dower right in the husband’s property, with a promise, proved 
by her testimony and that of others, at the time of her relin- 
quishment, on the part of the husband, to make a settle- 
ment? The court held that her claim must yield to that of 
her husband’s creditors. 11 Leigh, 476, (cited in 12 U.S. Chy. 
Dig., p. 550,) is the following case: “In consideration of 
his wife’s agreement to release her dower in certain land, a 
husband settles land upon her, and after a 7. fa. sued out 
on a judgment recovered against the husband subsequently 
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to the settlement, she joins him in a deed of land for the 
purpose of releasing her dower in pursuance of her agree- 
ment: Held, that the lands settled on the wife were subject 
to theexecntion, and that equity would not restrain the cred. 
itor from making his debt out of them.” 2 Push, 535. 

In the ease of Wicks vs. Clark, supra, (8 Paige, 166.) the 
court distinguish between “a post-nuptial settlement of the 
wife’s property froin the ordinary case of a husband making 
a settlement of his own property. or property which he pos- 
sesses in his own right, upon his family under similar circum- 
stances. “ Insuch cases,” says the chancellor, “there shou!d 

be the most rigid scrutiny, and the fairness and honesty of 
the transaction must appear in the clearest light, to induce 
the court to sustain it.” Tlow will the case now before this 
court stand when thus tested? And he goes on to lay down 
the rule rule by which the validity of these settlements may 
generally be determined: * And 1 think it may be assumed 
as a rule that thesamecircumstaneces which would induce the 
court to compel a settlement by the husband will operate to 
upholda deed settlement already made to the sameextent that 
would be required if one should be directed to be made un- 
der the view of the court.” See 1 L. E. Cases, p. 388. 
Let us suppose, then, the case reversed, and that Mrs. 
Hayward were now before the court asking, after twenty 
years, the specific performance of the alleged promise of her 
‘husband to make a settlement in consideration of the relin- 
quishment of her contingent right of dower in the lands con- 
veyed by him, and that he and these complainants as his 
ereditors were defendants in the suit. 
The very fact that she has instituted such a suit (and 1] 
admit that a court of chancery would have jurisdiction in 
Vo 


such ease,) would be an answer to her allegation of cover- 


ture as a defence against a plea of the statute of limitations 
But not only would such asuit be barred four times over 
by the statute of limitations; the staleness of the claim and 
the presumption of its satisfaction would be conclusive 
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. against it, even as regards the husband, to say nothing of 
his creditors. 

“Every presumption that fairly can be made shall be 
made against a stale demand. The very forbearance to 
make the demand affords the presumption either that the 
claimant was conscious that it had been satisfied or intended 
to release it.” Story’s E., Sec. 1520; 2 Vesey, 380. 

To the same effect are the decisions of all the courts ; not 
one announcing the doctrine with more emphasis than that 
august tribunal, the Supreme Court of the United States. 
8 How., 210; 1 ib., 169. 

What answer, in such a ¢uit, would she make to the de- 
fence of the statute of frauds ? 

The facts of the following case of Pryor vs. Smith, 4 Bush 
Ky., are set forth with suflicient distinctness in the U.S. 
Dig. for 1869, p. 342: S. sold and conveyed to D. a tract 
of land, and as a past consideration of the conveyance, D. 
and his wife conveyed to S. a tract of land which D’s wife 
owned by inheritance from her deceased father. The wife 
at the time objected to conveying her title, except upon the 
consideration that she should be secured in the tract con- 
veyed to her husband, but united in the conveyance upon a 
verbal agreement with him that he would so indemnify her, 
and under advice that the deed of her husband would vest 
the land in him in trust for her to the extent of the value of 
her land: Held, that equity would not decree to the wife 
an equitable provision out of the land as against the cred- 
itors of her husband. 

If authorities be needed to show the necessity of record- 
ing conveyances of property settled on the wife in advance 
of the husband’s insolvency, I cite among’ others the follow- 
ing: 1 Grat., 345; 5 J.J. Mar.; 1 Des., 401; 2 ib., 266; 
3 ib., 223; Rice Chy., 889; McMullen, 373; Riley’s Chy., 
230; 22 Texas, £80; Iredell R., (1845,) 518. 

But it may be urged that the answers of Mrs. Hayward 


and Austin establish the validity of the consideration for 
10 
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the settlement. [ ask to be referred to a single case in which 
similar answers to such a bill as this have been held to ac- 
complish such a result. 

The court will observe that as to the property conveyed 
to Mrs. Hayward this is not a bill of discovery. She is not 
asked to disclose the consideration upon which her claim to 
the property rests. That consideration is shown by the deed 
itself, viz.: Past relinquishment of dower, together with 
natural affection and the formal and nominal consideration 
of five dollars. The complainants were willing to rest their 
claim vpon the inadequcy of these. considerations. Mrs. 
Tlayward, in her answer, comes forward with a new and 
altogether different consideration, viz.: The promise of her 
husband. Must she not prove that her answer is in response 
to nothing in the bill and to none of the interrogatories ap- 
pended thereto ? 

t is admitted that in appropriate cases where the denials 
of the answer are responsive to the allegations and interrog- 
atories of the bill, they must be taken as true, unless shown 
to be false by more than the oath of one witness, (2 L. E.C. 
p- 11, p. 87,) “on the obvious principle that when the plain- 
tif has chosen to interrogate the conscience of the defend- 
ant, he is not entitled to select those responses which make 
ia Lis favor, and reject the rest.” But “the rights of the 
defendant in chancery to have his answer taken as evidence 
is co-extonsive with his obligation to answer.” 15 Ver., 93. 

Tn the present case the complainants did not choose to in- 
terrogate the conscience of Mrs. Hayward as to the point in 
issue. P 

The trust deed itself and its own terms, in connection 
with the admitted facts, prove and establish the complain- 
ants’ case. The defendant, Mrs. H., attempts to set up 
something outside of and in addition to the terms of the 
deed, in avoidance o* the charges of the bill, and this some- 
thing she must prove. 

But even were it otherwise, the ianguage of the deed, 
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with the attendant circumstances, is more than the evidence 
of two or even than twenty witnesses to establish the fraud- 
ulent character of the transactions. 

The contract or agreement set up in the answer is alleged 
to have been entered into between Hayward and his wife, 
by parol, in 1844; there were no trustees and no witnesses. 
Now granting, for the sake of argument, that the wif may 
by herself, during coverture, contract with the husband for 
his property, what is the kind of evidence required to sup- 
port such a contract? One of the most respectable tribuzals 
in the land, the Supreme Court of Pennsylvania, has told 
us, speaking through one of the ablest jurists of any land or 
any age, Judge Gibson. [Referring to the proof furnished 
by the husband’s admissions to establish such a right in the 
wife, he says: “It is not to be concealed, however, that 2s 
a medium of proof such admissions are to be scanned with 
extreme vigilance, and that to prevent the consequences of 
misapprehension or mistakes on the part of witnesses, it is 
necessary that they be deliberate, positive, precise, clear 2nd 
consistent with each other, not inconsiderate, vague or Cis- 
crepant, and the testimony to establish them oushi to be 
full, satisfactory and given by impartial witnesses ; {1 Barr, 
329,) reiterated by the same court in 25 Pa., 460, and in 31 
Pa., 450. And such is the rule even where the rights of 
the creditors are not involved. Sec also 18 Texas, 21; 22 
ib., 480). ° 

As to effect of answer in cases of fraudulent conveyances, 
see 23 How., 476, and 13 Wis., 233. 

But it is insisted that the answers of Mrs. Hayward and 
Austin deny all fraud. Granted. Dut in doing so they 
deny no iact ; they simply deny a conclusion of the law. It 
has been repeatedly held that deeds may be fraudulent, 
even where the parties intended no iraud. Say the Supreme 
Court of Missouri, in Patter vs. McDowell, (31 Mo., 62, 
which was conveyance trom husband for his wife, “ deeds. 
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may be fraudulent in law as against creditors, even where 
the parties intend no fraud.” 

Or it may be urged that even if fraud on the part of 
Hayward, there is nothing to connect his wife with it. The 
answer, in the language of the Supreme Court of Texas, (in 
Castro vs. Illies, 22 Texas, 480,) is: ‘‘ When the wife is 
the beneficiary ot the deed of conveyance from her husband, 
tvhich is impeached by his creditors for fraud from the rela- 
ctions of the parties, it is scarcely to be supposed that the 
-circumstances and intentions of the grantor were unknown 
to her.” ‘ 

But the conclusion, from the recitals in Hayward’s deed 
to his wife, so full anJ exhaustive, and yet silent on any 
promise at the time of the relinquishment of her dower that 
her husban2 would compensate her by a settlement, is irre- 
sistible that there was no promise then made by him, and 
acted upon by her, to the effect set forth in her answer. 

See these recitals set forth below. 

“Tt has Seen held quite generally,” says Professor Par- 
sons, (t Contracts, £29,) “that when the consideration is 
expressed in a written contract, no other can be proved, 
unless there are words which indicate other considerations, 
because this would be an «alteration of the contract by evi- 
dence aliz:nde. The same rule is said to be applied in 
equity unless relief is sought against the instrument on the 
ground of iraud or mistake.” 

In the ease of Haney vs. Nugent, 13 Wis., 283, a deed 
trom father to daughter, though the consideration was proved 
by the answer of both, was set aside as fraudulent. 

The manner in which H. and wife dealt with the trust 
property in mortgaging it for his debt, in violation of the 
express terms of the deed, shows that they regarded it as a 
nullity. 

2. As recards Lively’s title, the ground taken by him is 
in effect that the conveyance to Mrs. Hayward was valid 
and by consequence as to him was valid; but that even, if 











he 


ed 
ny 
1at 
Te- 
nd 


ar- 

is 
ed, 
ns, 
2Vi- 
‘in 
the 


eed 
ved 


‘ust 
the 
Ss a 


n is 
lid 
1, if 








JANUARY TERM, 1875. 142 





Nalle & Co. v. Lively et al. 





—————— 











her’s was invalid for frand, yet that he being a bona fide pur: 
chaser without notice, his deed must, in any event, be held 
good. On the contrary, complainants hold that the deed to 
Mrs. Hayward was void as to Hayward’s creditors, and 
Lively knowing of Hayward’s insolvency when the deed to 
Mrs. Hayward was recorded, and when he took his own, is 
not an innocent purchaser; but that be this as it may, Mrs. 
Hayward was only tenant for life, with power of appoint- 
ment by will, or in some other manner, only to take “ effect 
after her decease.” consequently she could not convey the 
property by deed znter vivos ; and that Lively’s title, failing 
on this ground, if no other, the property falls back to Hay- 
ward’s estate, and should be applied towards the payment 
of his debts. 

Of what had Lively notice ? 

First, that Mrs. Hayward’s pretended title was by deed 
which, though dated on April 15th, 1850, was not recorded, 
nor proved for record until September, 1865, when the 
grantor was overwhelmed with debt. 

Second. He had notice on the face of her deed that she 
held by a voluntary conveyance, recorded as above stated, 
when her husband was insolvent, and fifteen years after its. 
date. 

Were not these facts sufficient to put him upon inguiry, 
and cause him to withhold his hand from participation in this 
series of alienations by which Richard Hayward’s property 
was sought to be placed beyond the reach of his creditors? 

“ Whatever is sufficient to direct the attention of a pur- 
chaser to the prior rights and equities of third persons, and 
to enable him to ascertain their nature by inquiry, will oper- 
ate as notice.” Am. notes to LeNeve vs. LeNeve, 2 L. E. 
Cases, 116, and cases there cited. Again. Nothing is better 
established than that the. purchaser will have constructive 
notice of everything that appears on any part of the deed or 
instruments which prove and constitute the title purchased. 
Idem. p. 120. 
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* Such notice, therefore, is of the most conclusive charae- 
ter, and is insusceptible of being explained away or rebut- 
ted ;”” (Idem., same page,) and “will overrule a positive 
denial of notice in the answer itself.” Idem. 

On the face of the deed from H. to his wife, it was executed 
for a past consideration, and merely in reciprocation of pre- 
vious kindness on her part. It shows no promise made at 
the time she relinquished her dower to compensate her there- 
for; on the contrary its amplification of recitals, none of 
them setting forth such a promise, is conclusively negatively 
pregnant that there was no such promise made and received 
at the time as the consideration for such relinquishment. 

The title of Mrs. Hayward was only a life estate, with 
power of appointment by will or other instrument, to take 
etiect after her death. The exact language is “upon trust 
for the only use, benefit and behoof of H. W. H., wife of 
the said party of the first part, during and for the term of 
her natural life, and to such further use as the said H. W. 
Ii. may, by her last will and testament or in any other man- 
ner appoint, to take effect after her decease.” 

“ The distinction is, perhaps, slight which exists between 
«a gift for life, with a power of disposition superadded, and a 
gift to a person indefinitely, with a superadded power to 
dispose by deed or will, but that distinction is established 
aud in the latter case the property vests.” 13 Vesey, 453. 

“A gift of personal estate to the wife for life, with a direc- 
tion that after her death one moiety thereof shall be at her 
entire disposal, either by will or otherwise, amounts only to 
an estate for life with power of appointment.” 4 Rus., 263; 
9 Sim., 161; 13 Vesey, 444. 

The power vested in Mrs. Hayward could only be execu- 
ted by a paper in its nature testamentary. Under the com- 
mon law, certainly under 34 and 35 Henry 8, a married 
woman could not make a valid will of lands, that statute 
expressly prohibiting her. 1 Jar. on Wills, 30. And it is 
extremely doubtful whether in Florida she could have done 
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it in 1850, (perhaps it is not certain even now that she has 
the power,) for though our statute of wills, Thomp. Dig, 
192, says, “every person of the age of twenty-one years- 
being of sound mind, shall have power by last will and testa- 
ment to dispose of his or her lands,” yet this language is no 
broader than that in 32 Henry 8, authorizing every person 
having lands, &c., to devise them, and under that statute, 
says Jarman supra, “ it seems to have been the better opin- 
ion that a married woman could not make a valid will of 
lands.” 

But it seems to have been held always, that though a 
married woman could not devise her lands without the 
assent of her husband, she might, when holding a life estate 
therein, with power of disposal to take effect after her death, 
make a valid execution of that power by an instrument in 
writing, testamentary in its character, whether technically 
a will or not. 3 Johns. Ch., 523; 6 J.J. Marsh., 573; 4 
Kent Com., 506; 1 Red. on W., 28, 29. 

And though a married woman, says Chancellor Kent, 
‘cannot be said strictly to make a will, yet she may devise 
by way of execution of a power which is rather an appoint- 
ment than a will; and whoever takes under the will, takes 
by virtue of the execution of the power.” 2 Kent, 171. 

But whether such a paper, says Jarmin, Vol. 1, p. 36, 
“be or be not in technical strictness a will, or whether it 
ought to be termed an instrument in writing, * * * 
it is allowed on all hands that such a writing, if not a proper 
will, is at any rates of a testamentary nature, must be exe- 
cuted with the same solemnities as if executed by'a person 
sui juris, must receive probate as any other will, and will 
have the same incidents, and, with some qualifications, a 
like operation. Ifthe instrument, being to take effect after 
death, wants validity as a will, it is utterly void.” 

Redfield is to the same effect: ‘And where a married 
woman has power by marriage settlement, or any other 
valid contract, to dispose of her estate by will or testament- 
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ary appointment, she can only do so by an instrument of 
that particular character, and it must be proved as a will.” 
Red. on Wills, Vol. 1, p. 28-9. 

It is clear that the conveyancer who drafted the instru- 
ment from Hayward to his wife, intending to limit the estate 
to his wife for life, intending, nevertheless, that she should 
have the power of disposing of the same after her decease, 
used words conferring that power with express reference to 
the doubt above suggested, whether the paper by which 
that power was to be executed would be in technical strict- 
ness called a will or otherwise designated. 

The conveyance to Lively is, therefore, not only void, 
because attempting to convey the property absolutely by 
deed inter vivos, but because that deed could not possibly 
take effect as a testamentary paper, or as any conceivable 
instrument in the nature of a seemed paper, not being 
attested by three witnesses. 

The doctrine of the American courts as established by 
overwhelming weight of authority, is that the power of the 
feme covert over her separate property must be exercised 
according to the mode prescribed by the instrument under 
which she becomes entitled to the property, and to confine 
her to that particular mode, the instrument need not special- 
ly restrict her to it. 3 Johns. Chy., 77; 4 Md. Chy., 5 
Md., 220; 1Strob. E., 37; 6 Rich. E.,75; 3 Green N. J. 

In Wright vs. Brown, (8 Wright, 44 Pa. ., 224,) a married 
woman’s mortgage of her separate estate was declared void 
because the deed of settlement did not give the express 
power to sell or mortgage, and on that subject, said Strong, 
Justice, (now of the Supreme Court of the United States,) 
“silence is prohibition.” 

Much more is the woman powerless when in the instru- 
ment settling her estate there are words of restriction. 

Thus, says Judge Story, E. J., § 1382, a., “ where there 
was a bequest of money and leasecholds to a feme sole for 
her own absolute use without liberty to sell or assign during 
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her life,” it was held that she took the property absolutely, 
but without any power to dispose of it during her life, or in 
other words, with a restriction against alienation during her 
life. See Sec. 1393-4, ib. 

A feme covert holding separate property in real estate by 
deed or will prescribing a particular mode of disposition, 
cannot dispose of it in any other mode, though the deed or 
will does not negative any other mode. 4 West Va., 249. 

See the following cases : 

5h. 1, 121; 8 Humph, 159; 2 Head, 221; 56 Barb., 
600; 9 Ga., 199. 

But it may be replied that the conveyance to Lively is 
only such a defective execution of a power as a court of chan- 
cery will aid. I answer that the proposition can hardly be 
maintained that chancery will undertake to give validity to 
a will executed in the teeth of the requirements of the stat- 
ute. Can chancery aid a will purporting to be executed 
under a power of devising real estate, when the pretended 
will is attested by but two witnesses? The question answers 
itself. 

But further: The law in regard to powers is settled. 
That that if the power should be executed by a deed, and 
it is executed by a will, the defective execution may be 
aided ; but if the power ought to be executed by a will and 
the donee of the power should execute it by deed, it will be 
invalid. 1 Story E. J., Sec. 173; 2 ib., Sec. 1893; 10 Vesey, 
378; 2 Stro., 231. 

And as to the strictness with which the conditions an- 
nexed to a power are required to be executed, 4 Kent, 330, 
331; Adams E. top. p. 228. 

Says Chancellor Kent (Vol. 4, p. 331,) “It is the plain 
and settled rule that the conditions annexed to the execu- 
tion of the power must be strictly complied with, however 
unessential they might have been if no such precise direc- 
tions had been given. They are incapable of admitting any 
equivalent or substitution, for the person who creates the 
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power has the undoubted right to create what checks he 
pleases to impose to guard against a tendency to abuse. The 
courts have been uniformly and severely exact on this point. 
If a deed be expressly required, the power cannot be execu- 
ted by a will; and if the power is to be executed by will, it 
cannot be executed by any act to take effect in the lifetime 
of the donee of the power.” 

If it is said equity should aid in case of a purchaser like 
Lively, the reply is, it will never aid a purchaser as against 
a creditor, for the latter is as much a favorite of a court of 
chancery as the former. 

And in the case of Bentham vs. Sinith, 1 Chevers 38, (2 
U.S. E. Dig., p. 470,) equity refused to aid a purchaser, 
even as against children of the donee of the power. In that 
case land was conveyed in trust for A. during his natural 
life, and after his death to such persons as he should by 
writing in the nature of his last will appoint, and in default 
of appointment to his children. A. mortgaged the property 
and died insolvent and intestate, after foreclosure of the 
mortgage. Under bill by the purchaser under the mortgage, 
it was held that the children of A. could not be restrained 
from enforcing their claims in remainder. 

What possible claim has Lively to the assistance of a 
court of chancery? None whatever. 

The conclusion then is, as regards respondent Lively, that 
be the rights of Mrs. Hayward and her devisee, Harriet 
Forte Hayward, what they may, Lively’s claim can be main- 
tained only by the subversion of all the legal principles in- 
volved in the case. 


M. D. Papy tor Appellee. 


We maintain— 

1. That relinquishment of dower by a wife is a good con- 
sideration and valuable to support a subsequent settlement 
of property on her. 4 Dess., 227; 3 Paige, 440 ; 2 Bush, 535. 

This is admitted by complainant’s counsel, but he quali- 
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fies it by saying that the agreement to settle must be made 
at the time of the relinquishment and from the considera- 
tion for the act by the wite, otherwise the subsequent con- 
veyance is voluntary, and if voluntary, void as to creditors. 

If the subsequent settlement is made merely because the 
wife had formally relinquished, and not because in addition 
the husband at the time had promised to make the settle- 
ment, then as a voluntary settlement it is only void as to 
existing creditors, and is not to be impeached by subsequent 
creditors. In this case we aver that the settlement or trust 
deed was made in consideration of the relinquishment by 
Mrs. Hayward of her dower, which was done on a promise 
made at the time, and in consideration of such relinquish- 
ment that he would afterwards settle the property on her. 
This appears by the direct answer of Mrs. Hayward, which 
is directly responsive to the bill and is not disproved. The 
recitals of the deed of trust, taken in connection with the 
answer of Mrs. Hayward, sustain this, for there could have 
been no reason why this recital should have been made, 
unless it was in fulfilment of his antecedent promise and 
agreement ; for the conveyance, as a voluntary deed, would 
have been good on the simple consideration of natural love 
and affection, and which alone would have been used unless 
the deed was in fulfilment of this antecedent promise, and 
hence the consideration of relinquishment was expressed. 
Without the precedent promise, this expression would have 
been no consideration at all, or anything than love and 
affection. The particularities in mentioning this land, in 
which the dower was assigned, plainly indicates this, for her 
relinquishment of dower in other lands, of which no doubt 
she made many, was not referred to at all. Why? Because 
it was for the relinquishment on this land that the promise 
of the after settlement was made. 

The agreement admits that whatever is said in the bill 
and answers, not in conflict with the matters agreed on, is 
true. Nothing in the agreement contradicts the allegations 
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in the answer on this subject, and hence these allegations 
must be taken as true. 

In this view of the question, then the deed of 1850, from 
Hayward to trustees, for the benefit of his wife, is good upon 
valuable considerations and cannot be impeached by the 
complainants. Even if not effectual at law to pass the legal 
title for want of witnesses at the time, it is, nevertheless, 
good as a covenant to stand seized to uses which a court of 
equity would enforce. A court of equity will likewise give 
effect to the paper for the purpose for which it was intended, 
because it regards that as done which ought to have been 
done according to the intention of the parties. 

But as Hayward subsequently had the deed properly at- 
tested, and it was admitted to record before any lien attached 
in favor of complainants, the deed became effective even at 
law, and all right under it related to the time of its execu- 
tion and delivery. 

But if the deed was purely voluntary, we say that as it 
was delivered at the time it bears date, and possession passed 
under it, the rights ot Mrs. Hayward became in equity per- 
fect, because it was executed and delivered for the purpose 
expressed in it, and that aithough at law the legal title did 
not pass, yet as in equity the right vested, the completion of 
the deed, so that it operated at law before any lien attached, 
operated to complete the transfer and make that good which 
ought to have been made good when the deed was first exe- 
cuted, but was not by mistake or inadvertance. 

Hence the conveyance in this case is not to be regarded 
as a settlement made in 1868 but as made in 1850, when 
there is no pretence it could not have been made as a volun- 
tary conveyance. Then it is good against the complainants. 
Where a deed is found in the possession of the grantee, the 
presumption of law is that it was delivered when it bears 
date, and if a party alleges the contrary, he must prove it. 

So here the deed is presumed to have been delivered to 
Mrs. Hayward at the time it bears date; the allegations to 
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the contrary are not proved. She is not obliged to prove 
what is already presumed. 

Her answer to the bill attacking this deed is responsive to 
it, and is not, either in fact or in law, matter aliundi or 
new matters in avoidance of the allegations of the bill, 
which she is bound to prove. As it is responsive, it must ’ 
be taken as true, because not disproved and not in conflict 
with anything in the agreement. See Souverbye vs. Arden, 
1 John. Chy., 240. 

2. If Mrs. Hayward could not make a mortgage, the objec- 
tion would have no effect here, for it would only result that 
the mortgage was void; thus no forfeiture. 16 Vesey, 138. 
The mortgage was not in execution of the power, but only 
of rents and profits, &c. But she could legally make it, be- 
cause in doing so it bound her life interest only. Her right to 
mortgage her estate is not doubted. 

The execution of the power in this case is not confined in 
the manner of doing so to a will. It may be done by deed 
by the terms “ or in any other manner.” 

If it can be done in any manner she might adopt, then 
the effect is to be ascertained by learning what was her in- 
tention. 

If the deed to Lively was intended in execution of the 
power, as is clear from the fact that the deed recites the 
power and is in form to accomplish that which the power 
authorizes to be accomplished, then it follows that the in- 
tention to accomplish the result is established, and it need 
not express the effect or result which it doessin fact accom- 
plish. See Washburn on real property, 319 and 320; 7 
Penn., (Barr.) 530; 18 Missouri, 229; 2 Vesey, 593. 

But if the execution of the power is defective, equity will 
aid it, for though equity does not interfere in the non-execu- 
tion of a power, yet it will aid it by executing what the 
donee wished to do but failed to accomplish. 5 Florida, 79; 
See 2 Washburn, 334. 

Especially should this be done when the execution of the 
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power here is for 2 valuable consideration. This is all shown 
in Mrs. Hayward’s answer, where she says she made the 
conveyance in execution of the power, or words implying 
the same thing. 
Lively is not concerned in the question as to whether the 
deed was voluntary or not. [le took as a bona jide pur- 
chaser withort notice. He is only concerned in the ques. 
tion as to the execution of the power. 
A voluntary deed from a man who is vot indebted at the 
time, is not void against subsequent creditors. 8 Wheat., 229. 
Now Mr. Lively had notice of what? The record dis 
closed to him that a deed was executed fully in 1850. The 
record was not necessary to complete the title. The record 
was to protest against subsequent purchasers or creditors, 
and being recorded before any other deed, or judgment, or 
lien attached, protects it. There were no existing creditors 
in 1850; no pretence that the deed was ia fraud o: such. 
Then the deed, even if voluntary, was good, and if good, 
the subsequent insolvency could not affect it; and if good, 
then anybody could buy the property and take a good title. 
Even if Lively had not bought, Mrs. Hayward herself’ could 
set up the deed as against these complainants if it was good 
at its date; and so far as Lively is «oncerned, it must be 
considered as fully executed in 1850. And ii so, then it 
was good as a voluntary deed even, 2nd Mrs. Li. ould sell 
and Lively could bey, and any subsegnent indebtedness of 
Hayward could not affect it one way or ihe other. 
An estate for life, with an unqualified power to appoint 
_ the inheritance, comprehends everything. By her interest 
she can cotivey the life estate. By this unlimited. power she 
ean convey the inheritaace. The whole equitable ice is 
‘subject to her disposition. 16 Vesey, 133: 19 th. 86; 2 
ib., 594. 

A deed defective tor want of the necessary iormalities to 
enable it to pass tho legal title, is, nevertheless, good as a 
contract or covenant to stand seized to uses or as 2 trust, as 
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the exigencies of the case may require. Perry on Trusts, 
#6; 5 John. Ch., 294: 10 Grattan, 259; 1 Dallas, (S. C. 
of Penn.,) 435. 

Where the settlement is in iavor of the wife, the consid- 
eration is meritorious and equity will enforce it, when it 
would not us against a stranger who is a volunteer. 10 
(rattan above cited; 1 John Ch. 336. . 

A conveyance of land, though not registered, if made 
bona fide an) tor valuable consideration, 1 is good against 
reditors. 2 Stewart, 488. 

And if placed on vecord before aay lien attaches, it can- 
not be overcome by any subsequent purchaser. 

The case relied on irom 21 Iowa is maintained uot to be 
applicabio. “he principle there decided is not contested 
a but there tae husband gave his wife money long aiter 

the alleged promise to her was made, and when lie was not 
aie indebted but insolvent. What was this but a settle- 
iment at a time when the husbaad was indebted and insol- 
veat? iLow does that case apply here, when the settlement 
was made years ago and when the husband was competent 
to make li, and which was 1 aly ee a3 a eng at law 
but good in equity, and which was perfected before any lien 
attached, aud unde. civeuimstances that if not duals 
done by Hayward, a court of equity would have compelled 
him todo? The counsei on the other side ignores every- 
thing anterior to the date of the record of the deed, and 
nercin consists the mistake into which he has fallen. 

Lively could not know aaything except what the record 
disclosed, and that disclosed a good deed exeented in 1850, 
as he could not know that it was uot witnessed until the 
date of the record. That is ali the notice he had, and he 
can be boxnd by nothing else. Suppose that he did know 
that at the date of the record of the deed Hayward was in- 
solvent, how could that insolvency affect the validity of an 
apparently and, so far as Lively knew, » good and pertect 
deed executed in 1850, when Hayward was perfectly com- 
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petent to make it? No authority can be produced, it is 
respectfully maintained, to support such a proposition. If 
the principle is maintained, few persons would be disposed 
to buy property. 

In Hall vs. Wilson, 8 or 6 Wallace, the Supreme Court of 
the United States say, a man is not to be considered as hav- 
ing notice when he did not have notice, but when he is to 
be affected by constructive notice, it is not that he is to be 
affected for want of due diligence, but only for gross negli- 
gence. What was there here to put Lively on equity ? Noth- 
ing, for the record at a late date means nothing except that 
the grantee omitted to do it, and there is no law which at- 
taches any other consequence to the omission, than it should 
give way to other conveyances or liens which may have at- 
tached in the meantime. His only inquiry was, then, whether 
there was any subsequent deed or judgment or lien between 
the date of the deed and the record, and finding none, he 
could legally buy and is protected, and there is nothing else 
he is required to inquire about. 

The question of the statute of limitations by the posses- 
sion of Mrs. Hayward for the sufficient length of time prior 
to 1860, is presented on the record as a defence. It is not’ 
specially argued in argument, because it is believed the other 
questions are conclusive of the case. 


FRASER, J., delivered the opinion of the court. 


On and previous to the 15th of April, 1850, Richard 
Hayward was the owner in fee simple of a lot of ground in the 
city of Tallahassee, at which time he was a man of large 
means, entirely solvent, and abundantly able to make the 
conveyance next mentioned, without affecting his solvency 
or impairing the claim of any creditor, and on that day he 
executed a writing in the form of a deed, without witnesses, 
purporting to convey to Robert S. Hayward and Thomas H. 
Austin the said land, “in trust for the only use, benefit and 
behoot of Harriet W. Hayward, wife of the said party of 














JANUARY TERM, 1875. * 153 


= 


Nalle & Co. v. Lively et al. 














the first part, during and for the term of her natural life, 
and to such further use as the said Harriet W. Hayward 
may, by her last will and testament, or in any other man- 
ner, appoint, to take effect after her decease,” with the cove- 
nant that the land conveyed should not be “ subject to or 
for any of the debts, contracts or engagements of her hus- 
band, and that the same shall remain and continue in the 
possession and under the control of the said Harriet W. 
Hayward, and be subject to the control and direction of no 
other person whomsoever.” 


It is recited in this writing that in the years 1844 and 
1845, Harriet, the wife, in order to enable her husband to 
pay certain debts, released her right of dower in sundry 
tracts and lots of land, sold by her husband for that pur- 
pose. This paper, expressed to be in consideration of such 
relinquishment of dower, was delivered by said Richard to 
said Harriet, April 15th, 1850, but was not witnessed and 
admitted to record until September 13, 1865, at which last 
date Richard had become insolvent. The paper was then 
subscribed by two witnesses, proved and recorded. It is 
agreed by the parties that the recitals in this deed, with 
respect to the relinquishment by the said Harriet of her 
dower in sundry lots and parcels of land therein described, 
are true. 

Robert S. Hayward, one of the trustees, died in or about 
1852. 

August 9th, 1866, in consideration of a debt of $4,100, 
due from Richard to Elizabeth G. Hogue, wife of William 
S. Hogue, and to secure its payment, Richard and Harriet, 
his wife, executed their mortgage upon the south half of the 
lot mentioned. 

Richard died in January, 1867. 

May 20th, 1868, Hogue and wife assigned the mortgage 

to Mathew Lively, and on the same day Harriet, being 


then a widow, joined with her surviving trustee, Austin, in 
11 
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a deed to Lively for the south half of the lot in question, 
being the part covered by the mortgage. . 

This last deed purports to be in execution of the power 
contained in the deed of trust. 

It is agreed by the parties that the matter set up in the 
answers of the defendants, or either of them, responsive to 
or explanatory of the bill of complaint, are true, unless over- 
come by proofs according to the rule of evidence in chan- 
cery. 

The complainants charge in their bill that the considera- 
tion of the deed from Richard, in trust for his wife, was alto- 
gether voluntary, and that no money or other thing of 
value passed between the parties as the consideration there- 
for. 

Mrs. Hayward answers that the deed of trust was not a 
mere voluntary deed, but for a valuable consideration, and 
sets forth the consideration to have been her previous relin- 
quishment of her dower in certain lands, and was in fulfill- 
ment of an agreement between her and her husband at the 
time of such relinquishment; and she explains the particu- 
lars of the agreement then made between her and her hus- 
band. 

Harriet, the widow, died December 17th, 1869, having 
first made her will, by which she devised to her grand- 
daughter, Harriet Forte Hayward, the property conveyed 
by Richard to trustees tor the uses mentioned in the deed of 
trust. 

The complainants, judgment creditors of Richard, filed 
their bill in the Cireuit Court of Leon county, to set aside, 
amongst others, the foregoing conveyances, as fraudulent 
against them, and insisting that the lot in question and 
other lands not involved in this appeal, are liable to the 
payment of their judgment, which was rendered August 3, 
1868, and on which execution was issued and returned 
nulla bona. 

The lot of land mentioned is all that is in question on 
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this appeal, and the only parties interested are the adnrinis- 
trator of Harriet W. Hayward, Mathew Lively. who claims 
the lot as purchaser in the manner stated, and Harriet 
Forte Hayward, the devisee of Harriet W. 

The court below made a decree dismissing complainants’ 
bill as to these defendants, from which decree the complain- 
ants appeal. 

The first question to be considered is, what is the effect of 
the deed of trust from Richard to Austin and Hayward. 
trustees for his wife ? 

Complainants insist that this deed was a voluntary con- 
veyance, without consideration, and therefore void as to 
creditors, and so charge in their bill of complaint. Mrs. 
Hayward answers that there was a valuable consideration, 
and states it to be, that in the vears 1844 and 1345, she re- 
linguished her dower in certain other lands, upon the prom- 
ise made her by her husband at the time that he would 
settle upon her other property, and the complainants have 
agreed that this answer is true, if responsive to or explana- 
tory of the bill, unless they should overpower it with other 
proof. 

No evidence was taken in the cause. The question, there- 
fore, is, whether this answer is responsive to or explanatory 
of the bill? 

This response to the charges in the bill amounts to such 
a direct and absolute denial, that it should seem superfluous 
to attempt to prove by argument that it is responsive. One 
says there was no consideration ; the other responds there 
was a consideration, and explains particulariv what that 
consideration was, the charge and the response, the assertion 
and denial, operating one directly against the other. 

3ut it is urged that such a relinquishment is not a vaiua- 
ble consideration. That it is a valuable consideration, and 
will support a subsequeut settlement upon the wife, we have 
abundant authority. 4 Dessau., 227: 3 Paige. 440. 

In Woodson vs. Pool, 19 Mo., 344, and ene of the cases 
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relied on by complainants’ counsel, the court say, “there 
can be no question but that a wife’s relinquishment of her 
dower is a sufficient consideration to support a suitable con- 
veyance to her for such relinquishment,”’ and in that case 
the wife failed to sustain the conveyance to her only for 
want of proof of such consideration, for in such case it is 
necessary that the proof be clear. 

In Wickes vs. Clark, 8 Paige, 163, it is said that “ in or- 
der to render these advances of the wife’s property a consid- 
eration for the subsequent settlement of the husband’s prop- 
erty upon the wife, it should appear that there was either 
an agreement between the husband and wife at the time the 
advances were made to secure her by settlement, arid such 
an agreement as would be obligatory upon him to perform, 
or that her parting with her property, or incumbering it for 
her husband’s benefit, was intended to serve as a considera- 
tion for a settlement to be afterwards made by him, and 
that the deed of settlement, when executed, had reference 
thereto: in short, that there was some connection between 
the previous advances and the subsequent deed.” 

In the present case, it appears that Mrs. Hayward did 
give a valuable consideration ; that there was an agreement 
between her and her husband, at the time she relinquished 
her dower, obligatory on him to perform; that the deed of 
trust was executed in reference thereto, and it does not ap 
pear that the one was not a fair equivalent of the other. 
The deed of trust, therefore, is valid against creditors. 

It is evident, that as the deed of trust gave to Mrs. Hay- 
ward only a life estate, with a power of appointment, a trust 
resulted of the residue to the grantor, Richard Hayward, 
liable to be divested upon the appointment being made in 
accordance with the power. 

The mortgage executed by Hayward and wife to Hogue, 
being in direct violation of the terms of the trust, is void. 

Mrs. Hayward could not encumber this estate for the 
debts of her husband; it is expressly prohibited by the 
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terms of the trust deed, and as the mortgage was of no valid- 
ity, the assignment thereof to Lively is of no avail to him 

The attempted execution of the power by Mrs. Hayward 
and her trustee by the deed of May 20, 1868, to Lively, is 
also inoperative. A power, directed to be executed by will, 
cannot be executed by deed, and this trust expresses clearly 
that the execution must be by a writing in its nature testa- 
mentary, or such as shall take effect after the decease of 
Mrs. Hayward. <A deed takes effect in presenti, a will ean 
only take effect after the decease of the testator. In Sug- 
den on Powers, Vol. 1, (marg.) 256, it is clearly laid down, 
upon abundant authority, that a power to be executed by 
will cannot be executed by any act to take effect in the 
lifetime of the donee of the power, and which we under- 
stand to be the settled doctrine. 

It will, therefore, be seen, that while the complainants 
cannot make the lot in question liable to the payment of 
their judgment, Lively acquired no title by virtue of the 
mortgage, nor by the deed of Mrs. Hayward to him, and 
Mrs. Hayward having executed the appointment by will, 
the resulting trust to Richard Hayward and his heirs was 
thereby divested. 

It is adjudged that the decree ot the court below, so far 
as it dismisses the complainants’ bill of complaint as to the 
parties therein named, be affirmed, and that in so far as said 
decree in any manner affects the rights of property of Har- 
riet Forte Hayward, that it be set aside. 


The following petition for re-hearing was filed by counsel 
for appellants : 


The appellants, by their counsel, /2. 2. /Zilton, apply for 
a re-hearing in this cause, and for reasons therefor set forth 
the following : 

It is respectfully submitted that the court over-estimated 
the force and effect of Mrs. Hayward’s answer, in connec- 
tion with the agreement entered into by the counsel of the 
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parties. That agreement was intended to obviate the neces- 
sity of taking testimony in reference to all points upon 
which the parties concurred as to the facts: such as, that 
Mrs. Hayward did, in tact, relinquish her right of dower in 
certain lands of her husband in 1844; that her husband was 
unembarrassed in 1850, at the date when the deed gf settle- 
ment was drafted, &c., &c. As to other facts or allegations, 
the intention of the parties, in entering into the agreement, 
was to leave those facts and allegations to be determined 
under the pleadings and proofs in the case, in accordance 
with the “rules of evidence in courts of chancery.” It was 
not imagined by the counsel of the plaintifis, that in enter- 
ing into that agreement that he was consenting to give to 
the answers of the defendants, or either of them, any other 
force and effect than that to which they were entitled under 
the rules of chancery. Nothing more than this was con- 
tended for by the counsel of the defendants, either in the 
court below or in the Supreme Court. Mr. Peeler, the 
counsel who drafted the agreement, at the argument below _ 
expressly disclaimed any purpose to give to the terms of 
the agreement any other signification than this. ft is very 
respectfully urged that it was an inadvertence on the part 
ot the Judges of the Supreme Court to have made the an- 
swer of Mrs. Hayward conclusive in defeating the claims 
of the plaintiffs; and that the court thus gave to it a de- 
gree of weight to which it was not entitled, “according to 
the rules of evidence in chancery.” 

In an allegation of “fraud” in a bill in chancery, an an- 
swer denying fraud generally amounts to nothing. The 
question must be determined by the facts and circumstances 
and law of the case. , 

Mrs. Hayward’s answer alleges a “ promise ” of her hus- 
band at the time of her relinquishment of dower to make a 
settlement upon her. The bill does not deny such a “ prom- 
ise ;” it says nothing about a “promise,” one way or the 
other. What, therefore, she says about this alleged “ prom- 
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ise” is new matter on her part, in no wise responsive to 
anything in the bill. It was something of which, if true, 
in order to avail herself it was incumbent upon her to 
prove. Especially was this so, inasmuch as the very recitals 
of her deed by their silence on this point, while so full on 
others, gave contradiction to the allegation of a “ promise.”’ 

It is further submitted, with great deference, that the de- 
cision of the court in Woodson vs. Pool, 19 Mo., 341, was 
directly in conflict with that announced in the opinion of 
this court. The head note in the Missouri case is as fol- 
lows : ' 

“ A conveyance for the benefit of a wife in consideration 
of dower, previously relinquished by her, is voluntary as to 
existing creditors.” 

(The word “ previously ” is italicised in the report.) 

The head note, in the case at bar, is as follows : 

“ A relinquishment of dower by a wife, for the benefit of 
her husband, is a sufficient consideration for a subsequent 
settlement upon her by him.” 

The Missouri court say, in the course of their opinion, 
“if the right to dower has already been assigned, a convey- 
ance in consideration of such an act previously done would 
be voluntary as to existing creditors.” 

It will be remembered that Mrs. Hayward’s assignment 
ot dower in her husband’s lands was in 1844, while the set- 
tlement made on her by her husband, in (alleged) considera- 
tion thereof, was not executed and recorded until 1865, 
twenty-one years subsequent ; and that her husband, at the 
date of its execution, was utterly and overwhelmingly bank- 
rupt. 

It does not appear from any portion of the opinion of the 
court read in this case, that they considered the effect of 
this very protracted interval which elapsed between the 
date of the two transactions. 

The vital question in the case, in the view taken of it by 
counsel for complainants, was, whether a husband, after 
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holding himself out for twenty-one years as the owner of 
valuable property, and obtaining credit as such owner; 
could then defeat the claims of his creditors by conveying 
the property to his wife for and upon a consideration which 
had passed and been executed twenty-one years previous; 
thus providing for his wife, children and himself, at the ex- 
pense of his creditors and their wives and their children / 
Upon this point, (necessary, it is submitted, to a decision of 
the case,) the court (doubtless inadvertently,) omitted to 
pass, and that “ omission ” is assigned as one of the grounds 
upon which a rehearing is humbly prayed. 

Te hold such conveyances and family settlements valid, 
whether based upon a “ promise ” or not, (made twenty-one 
years before) it is submitted, would be opening the very 
flood gates-of fraud. 

It will be observed, by reference to the opinion of Mr. 
Justice Fraser, that he takes no notice of the elementary 
authorities, Atherley and Lomax, cited by appellants’ coun- 
sel, nor of the cases in the Virginia reports, (Grattan,) the 
Kentucky reports, (Bush especially,) the Iowa and Penn- 
sylvania reports, the South Carolina cases in McMullan’s 
reports, in Rice’s reports, and in McCord, all cited in appel- 
lants’ brief; and all inconsistent, as petitioner humbly be- 
lieves, with the conclusion of this court, as to the validity of 
Hayward’s settlement on his wife when brought in conflict 
with the rights of his creditors. The petitioner feels bound 
to believe that a careful examination of these authorities 
and cases will bring the court to a different conclusion. 

The decision of this court is, that all the property in con- 
troversey, embracing the lots on which were erected two 
stores, belongs to Harriet Forte Hayward, as devisee of her 
grandmother, Harriet W. Hayward. Mrs. Hayward’s will 
bears date some time anterior to her conveyance to Lively. 
By that conveyance she sold or attempted to sell to Lively 
one-half of this property. As to that half, it is submitted 
that the deed to Lively was a recovocation of the will, and 
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that as to that half, Mrs. Hayward died intestate. She, 

therefore, as to that not having executed the power of ap- 

pointment, given to her by the terms of her husband’s set- 

tlement, it falls back into and becomes a part of her hus- 

band’s estate, and is subject to the judgment of the com- 

plainants. As the conclusion arrived at by this court, in 

awarding all the property to Mrs. Hayward’s devisee is 

one not mooted in the court below, or in the argument of 
counsel on either side in this court, it is respectfully prayed 
that an opportunity may be given for argument upon the, 
questions involved in that conclusion. 

All of which is respectfully submitted. 


On which petition, Ranpatt, C. J., delivered the opinion 
of the court as follows: 


The counsel for appellants presents a petition for a rehear- 
ing in this case and submits that “the court over-estimated 
the force and effect of Mrs. Hayward’s answer in connection 
with the agreement entered into by counsel for the parties. 
That the agreement was intended to obviate the necessity 
of taking testimony in reference to all points upon which 
the parties concurred’as to the facts,” and as to other mat- 
ters and allegations, the intention of counsel was “ to leave 
them to be determined under the pleadings and proofs in 
the case in accordance with the rules of evidence in courts 
of chancery.” And it is urged that it was an inadvertence 
on the part of the justices of this court to have made the 
answer of Mrs. Hayward conclusive in defeating the claims 
of the plaintiffs, and that the court gave to it a degree of 
weight to which it was not entitled according to the rules 
of evidence in chancery. The counsel further says: “To 
an allegation of fraud in a bill in chancery, an answer de- 
nying fraud generally, amounts to nothing. The question 
must be determined by the facts and circumstances and law 
of the case. Mrs. Hayward’s answer alleges a ‘promise * of 
her husband at the time of her relinquishment of=dower to 
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make a settlement upon her. The bill does not deny such a 
‘promise ;’ it says nothing about a promise one way or the 
other ; what, therefore, she says about this alleged promise, 
is new matter on her part in no wise responsive to anything 
in the bill. It was something of which, if true, in order to 
avail herself, it was incumbent upon her to prove.” 

I. The agreement referred to is a stipulation signed by all 
the counsel in the case, and which, with the bill, answers 
and exhibits and copies of the conveyances referred to therein, 
were the only evidence submitted to the Circuit Court upon 
which the decree was made. This agreement, after enumer- 
ating sundry facts agreed upon, concludes thus: «“ And it 
is farther understood and agreed that nothing herein con- 
tained is to preclude the defendants from insisting upon any 
other matter of defence set up in either of the answers herein, 
except in so far as is inconsistent with this agreement, and 
that the matter set up in the answers of the defendants, or 
either of them, responsive to or explanatory of, or in admis- 
sion of the allegations of the bill of complaint, not inconsist- 
ent with this agreement and the admissions herein made, a7 
true, unless overcome by proofs according to the rule of evi- 
dence in courts of chancery with respect to the effect to be 
given to an answer.” 


Now, it seemed to the Cirenit Court that the answer of 


Mrs. Hayward, in so far as it alleged a valid consideration 
for the conveyance to her by her husband of the real estate 


mentioned, was directly “ responsive to and explanatory of 


the allegations of the bill of complaint,” and therefore that 
her answer as to the validity of the conveyance and the ab- 
sence of fraud in the very transaction which the bill alleged 
to be fraudulent. 

This court also examined this feature of the case and came 
to the same conclusion, that that part of the answer of Mrs. 
Hayward was responsive to the allegation of fraud contained 
in the bill. | 

The bill alleges that the conveyance by Hayward to the 
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trustees tor Mrs. Hayward’s use was voluntary, no real con- 
sideration having passed, that it was never delivered, that it 
was kept secret and in the possession of Richard Hayward 
from 1850 to 1865, and that its intent and purpose was “‘il- 
legally to hinder, delay and thwart the creditors” of Rich- 
ard Hayward. 

Her answer, not only denying the fraud in express terms, 
but alleging facts which of themselves nullify the imputation 
of fraud, it seemed to us, was -the subject of the stipulation 
of counsel, not alone as to its denials, but as to its allega- 
tions of matters of fact constituting a part of the transac. 
tion, and therefore necessarily “responsive to and explana- 
tory of the allegations in the bill.” I understood, as I now 
understand, that the purpose of the stipulation was to avoid 
the trouble and expense of taking testimony, and to present 
the facts in issue to the court, not only such facts as to which: 
there was no disagreement between the parties, but such 
other matters as were responsive to the allegations of the 
bill or explanatory thereof; all which are admitted to be 
“true, unless overcome by proofs according to the rules of 
evidence in courts of chancery with respect to,the effect to 
be given to an answer.” We conceived that a statement in 
the bill, that a transaction was fraudulent, and that it oc- 
curred under certain circumstances tending to show it to be 
so, was directly responded to and explained by a recital of 
all the circumstances under which the identical transaction 
occurred, and which tended to disprove the fraud alleged, 
and that the stipulation that such counter allegations should 
be taken as true, unless disproved, required of the party 
holding the affirmative of the case to meet the counter alle- 
gations by something more than a reiteration of the charge 
with no rebutting proofs. 

The party, by the stipulation, undertook to disprove 
all the allegations in the answer which were responsive to 
the charge that the conveyance was voluntary, without con- 
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sideration and fraudulent, or to stand by the effect of the an- 
swer if he failed to disprove it. 

The inquiry of the bill is as to the validity of the consid- 
eration of the conveyance. The answer discloses the entire 
consideration. It refers to no other transaction than that 
which was the direct subject of the inquiry. 

The rule is explained in a case before Lord Chancellor 
Cowper in 1807, reported in Gilbert’s Law of Evidence, p. 
45. It was the case of a bill by creditors against an execu- 
tor for an account of the personal estate. “The executor 
stated in his answer that the testator left 1,100 pounds in 
his hands, and that afterwards, on a settlement with the 
testator, he gave his bond for 1,000 pounds, and the other 
100 pounds was given him by the testator as a gift for his 
care and trouble. It was resolved by the court that the de- 
fendant must make out by proof what was insisted on by 
way of avoidance. But if the admission and advoidance had 
consisted in the single fact that the testator had given him 
the 100 pounds in the first instance, the whole must be al- 
lowed, unless disproved.” 

The gist of the rule is, that if the answer refer to and ex- 
plain the particular transaction or consideration to be in- 
quired of, it will stand until disproved. 

Chancellor J. Savage, in Murray vs. Blatchford, 1 Wend., 
618, says: “The main question in this case is the question 
of fraud. The bill charges that the defendants acted fraud- 
ulently and in bad faith, and in relation to the defendant 
Murray, several facts are charged as evidence of the fraud. 
Among these are attempts to delay a decision of the cause, 
by appeals to this court. He twice appealed, and at each 
time suffered the appeal to be.dismissed. This is admitted 
by Murray, but he declares that the appeals were brought 
bona fide, with an intention to have them argued and deci- 
ded by this court, but that his counsel advised to the course 
which was adopted. The counsel, after the appeals brought, 
were of opinion that after certain other steps should have 
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been taken in the cause, the errors which they were advised 
existed would be more apparent. The answer is given un- 
der oath, is responsive to the bill, and is not contradicted. 
It must, therefore, be taken to be true, and, if true, rebuts 
the idea of fraud.” And Judge Story has this language : 
“The plaintiff calls upon the defendant to answer an alle- 
gation of fact [of fraud] which he makes; and thereby he 
admits the answer to be evidence of that fact * * * 
Not only is such an answer proof in favor of the defendant 
as'to the matter of fact, of which the bill seeks a disclosure 
from him, but it is conclusive in his favor, unless it is over- 
come by satisfactory testimony.” (Story Eq. Jur., § 1528, and 
citations.) 

The counsel for appellants says that the bill says nothing 
about the “ promise” made at the time of the relinquish- 
ment of dower to convey or to make a settlement upon her, 
and that, therefore, what the answer says abolit a “ promise ” 
is new matter on her part, and in no wise responsive to 
anything in the bill. 

We have duly considered this suggestion, but as the in- 
quiry of the bill is to the question of fraud in the whole 
transaction, the charge being that the conveyance was vol- 
untary and without real consideration, we cannot see that it 
is otherwise than directly responsive to the charge, and in 
the language of Chancellor J. Savage, “ rebuts the idea of 
fraud.” Nor do we discover that her allegation gives either 
a direct or indirect contradiction to the recitals in the deed 
of trust ; it is cumulative and consistent with the recitals. 

II. Counsel for appellants, in his petition, submits that the 
opinion of the court in this case is directly in conflict with 
that in Woodson vs. Pool, 19 Mo., 341; and quotes the 
head note of the opinion in each case to show the discrep- 
ancy. 

But we must be pardoned for suggesting that the head 
note in this case, as originally written, may not give the en- 
tire scope of the opinion, and it may be necessary to make 
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some verbal change in it, and we must further submit that 
on examination of the opinion in this case, it will not be 
found that there is anything in it in conflict with that in 
Woodson vs. Pool. We dealt with this case as we found it 
in the record, and the Supreme Court of Missouri decided 
that case upon the record before it. 

The circumstances of that case were widely different from 
those in the case at bar. In that case there was no contem- 
plation of a subsequent settlement at the time of the relin- 
quishment of the dower, but it was evident that the recital 
of the former relinquishment as a consideration of the con- 
veyance to his wife was a mere attempt to save the property 
of the husband from his creditors. 

Counsel for appellants, in his brief, says: “It is not de- 
nied that a husband may make a valid settlement upon his 
wife, in consideration of a portion coming to her, agreed to 
be paid to him, or of her relinquishing any interest in his 
property, even though that interest be contingent or incho- 
ate, as the right of dower for instance. But to support such 
a settlement against creditors, whose debts accrued prior to 
it, the court will require every reasonable proof that the 
portion was paid, or the relinquishment made in considera- 
tion of the making of the settlement.” (Citing Atherley on 
Mar. Settlements, 83. 

The conveyance in the case at bar was not merely a ‘“vol- 
untary settlement,” but was made for a valuable considera- 
tion, in pursuance of an agreement made at the time the 
consideration was received; was made in good faith, and 
without notice of any fraudulent intent of the grantor. 

This case differs also from the circumstances of that of 
the Bank vs. Mitchell, Rice’s Eq. R., 389, cited by counsel. 
The conveyance in that case was made in consideration of 
an agreement which was, by express statute, void as to 
creditors. The court say that they were inclined to support 
the conveyance, but that to do so would be, in effect, to 
write “repealed” on the statute. 
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The other cases referred to by counsel, with the remark 
that the justice who delivered the opinion failed to take no- 
tice of them, and that the opinion is inconsistent with them, 
were examined before the opinion was written, and have 
been read since with reference to the petition for rehearing, 
but we fail to see that they are very like the present case, 
or that the principles announced in them would lead us to 
a different conclusion. 

Lord Chancellor Hardwicke, in Ward vs. Shallet, 2 Ves. 
Sen. 16, says: “ To be sure it is the duty of assignees under 
the commission to endeavor to increase the estate for the 
benefit of creditors, and to inquire into any family transac- 
tion, especially between husband and wife, which is liable 
to most suspicion. But the court must not carry it so far 
as to set aside an act for a valuable consideration, and if 
this was to prevail, it is one of the hardest demands I ever 
saw.” 

(The case was one in which the wife had a contingent 
interest in a bond given by the husband, which she relin- 
guished, in consideration of which a settlement was made 
upon her and her children.) 

Mr. Atherley says: , “It may perhaps be thought that 
a husband and wife cannot contract with each other, and, 
consequently, that a post-nuptial settlement, which arises 
out of an agreement between husband and wife, must be 
purely voluntary. We shall find, however, that this is not 
the case, but that settlements, resting on such agreements, 
have frequently been held good. Nor have they been hastily 
supported. In the case of Lady Arundel vs. Phipps, (10 
Ves., 148,) Lord Eldon expressly adverted to it, and clearly 
held ‘that a husband and wife, after marriage, could con- 
tract for a bona fide and valuable consideration for a trans- 
fer of property from the husband to the wife, or to trustees 
for her, and that the doctrine was so, both in equity and at 
law.’ And the point also appears to have been adverted to 
by Lord Hale, in the case of Clark vs. Nettleship, 2 Lev., 
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149. * * * In inquiring into the validity of post-nup- 
tial settlements, the true and only point of inquiry, I con- 
ceive, is, whether the settler has received a fair and reason- 
able consideration for the thing settled, so as to repel the 
presumption of fraud.” (Atherley on Mar. Sett., 161.) 

The case of Reade vs. Livingston, 3 Johns. Ch., 481, was 
upon a settlement made in pursuance of a parol agreement 
made with the wife’s father in contemplation of marriage, — 
and the settler was indebted at the time of the conveyance, 
the marriage having taken place in 1791 and the settlement 
in 1805, of property of great value. The chancellor held the 
settlement to have been voluntary as to creditors, and the 
whole discussion of the opinion is upon the subject of volun- 
tary settlement ; but the chancellor takes occasion to en- 
dorse the treatise of Mr. Atherley in the strongest terms, 
and puts the case upon this point, stated by Atherley, that 
a “settlement after marriage cannot rest its validity as 
against creditors, on a mere parol agreement before mar 
riage.” 

In the case of Lewis vs. Caperton, 8 Gratt., 150, cited by 
petitioner, there was no proof whatever of an agreement 
for a settlement in consideration of the relinquishment of 
dower, but, as the court remarks, only proof of casual con- 
versations between the wife and other persons; and the 
court emphasizes the fact, that there was no such agreement, 
and the relinquishment was purely voluntary. 

And W. and M. College vs. Powell, 12 Gratt., 385, says, 
distinctly, that a post-nuptial settlement, in favor of a wife, 
made in pursudnce of a fair contract for a valuable consid- 
eration, will be held good, is a doctrine supported by abun- 
dant authority ; and although it may have been made under 
such circumstances that it must be pronounced fraudulent 
and void as to the creditors of the husband, yet, if the wife 
has relinquished her interest in property on faith of such 
settlement, it will be held good to the extent of a just com- 
pensation for the interest which she may have parted with, 
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and this, though the settlement may have been made subse- 
quent to the relinquishment. 

We cannot close this part of the case in better language 
than that used by the learned Justice in Latimer vs. Glenn, 
2 Bush, (Ky.,) p. 544, as to the character of Mrs. Hayward’s 
title, and with our construction of the stipulation as to the 
effect of the answer that it stands upon the record as true: 
“ Her equity,” says the court, “is as elevated and pure and 
sacred as that of any creditor of her husband ; her conduct 
is free from any fraud or overreaching, or concealment of 
any character ; nor does it manifest any desire to screen the 
property of a failing husband from the just demands of his 
creditors, but only an honest effort to secure that which she 
regarded as her own, and which had been frequently accord- 
ed to her in the most prosperous days of her husband, and 
for which she had paid an ample consideration.” 

III. The omission of the court to allude in. the opinion to 
the fact that the conveyance was not made until twenty-one 
years after the consideration (the release of dower) had trans- 
pired, is made one of the grounds of the application for a 
rehearing. The dower was released in 1844, and it is said 
the deed was not executed and recorded until 1865. This 
statement, standing alone and unqualified, is a very strong 
argument in favor of the petitioner. But is this the whole 
story ? 

The facts are that in 1844, Mr. Hayward, being embar- 
rassed by debts, induced his wife to relinquish her dower in 
valuable property by agreeing to make at some subsequent 
period a conveyance to her of other property. He could not 
do it at that time on account of his embarrassment. In April, 
1850, he made and signed the deed of the Tallahassee lot 
purporting to convey it to trustees for the use of Mrs. Hay- 
ward for life, but this deed was not then effective because 
not witnessed. The bill charges that Hayward kept this pa- 
per in his possession secretly from 1850 to 1865. Mrs. Hay- 
ward says it was delivered to her at its date by Mr. Hay- 
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ward, he stating to her that it was executed fully, and that 
he had thereby complied with his promise to her when she 
relinguished the dower, that she believed the deed was fully 
executed, there was nothing secret about it, that the prop- 
erty was afterwards treated and spoken of publicly and pri- 
vately as her property, and she kept the deed among her 
own papers. 

Mr. Austin, one of the trustees, says he was made aware 
of the existence of the deed soon afterwards, and was in- 
formed that all was done that was necessary to make it com- 
plete. At this time the grantor, Mr. Hayward, was in good 
circumstances. Will it be pretended that if this deed had 
been fully executed at that time, as Mrs. Hayward believed 
it was, it was liable to the imputation of fraud ? 

Subsequently Mr. Hayward moved to Louisiana with 
property and means valued at $130,000 or more. During 
the war he seems to have lost his property, like many others, 
and returned to Florida in 1865. In September of that 
year, the deed to Mrs. H. is presented for record, and was 
then perfected and recorded. During all this time Mrs. H. 
says she had possession of the deed, believing it to be good. 
She, if anybody, had been deceived during all those years, 
being made to believe that she had a good title to a town 
lot in Tallahassee. If so, for what purpose was the fraud 
undertaken, and to what end was it sought to be carried ? 
There was no fraud upon these creditors in 1850 by the 
making of this deed, for they were not creditors, but if fraud 
at all, Mrs. Hayward was the victim, and her equities dated 
trom 1844, while the complainants did not become creditors 
until some twelve or fifteen years afterwards. In a contest 
between these complainants, as creditors, and Mrs. Hay- 
ward, as a prior creditor, who had been led to believe she 
was secured when she was not entirely so, whose scale must 
kick the beam # 

Any third party holding a document like the paper she 
held, might have compelled a conveyance at any moment ; 
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and were her rights less sacred, or less valuable than those 
of any other, because she was a married woman and did 
not distrust her husband ? 

“To authorize the court to interfere with, (say the court 
in Seward vs. Jackson, 8 Cowen, 406, and in Wickes vs. 
Clarke, 8 Paige, 165,) and declare a voluntary settlement 
void, even as to creditors whose debts existed when the . 
deed was made, intentional fraud must appear, and prior 
indebtedness is but a badge or argument of fraud, which 
may be explained or repelled by circumstances.” And how 
much stronger must this case stand in favor of Mrs. Hay- 
ward, when the debts had no existence at the time the deed 
was delivered to her and she was made to believe she had 
what she was entitled to; when the conveyance was not 
merely voluntary, but upon a valuable consideration, and 
where there was no room for suspicion of bad faith. 

The deed to her trustees was drawn up and signed in 
1850. It was not completed until 1865, for the reasons 
stated, and however strong the suspicion arising out of the 
non-completion of it, it is yet but a suspicion, which has 
been, in our judgment, entirely removed by a consideration 
of all the circumstances of the case. 

IV. Counsel for complainants further submits that Mrs. 
Hayward, having made her will, and thereby exercised the 
power of appointment, by devising the entire property in 
Tallahassee to her granddaughter, and after making the 
will, having executed a deed to Mr. Lively of one-half the 
property, this deed operated as a revocation of the will as to 
this half; and, therefore, as Lively’s deed was not a proper 
exercise of the power of appointment and conveyed no in- 
terest, which survives Mrs. Hayward as to this half, it falls 
back into the estate of Richard Hayward, and is subject to 
the complainants’ judgment. If this conclusion be correct, 
the plaintiffs have but to sell this half upon their execution, 
and they do not need the aid of a court of equity. But on 
the other hand, if the deed to Lively is void as an execution. 
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ot the power of appointment, it is equally inoperative as a 
revocation of the will. If it was a good revocation of the 
will, it is because it otherwise disposes of the estate by a 
valid appointment. In either event it does not fall back to 
the estate of Richard Hayward. 

I have not been able to conclude that a rehearing should 
be granted to the petitioners, the complainants in the case ; 
and I am supported in this by the judgment of the Justice, 
wi.o has come to this bench in the place of Mr. Justice Fra- 
ser, resigned, (who prepared the original opinion,) who has 
examined the case with care with reference to this petition. 

It is therefore ordered that the petition of the appellants 
be and the same is hereby refused. 

A petition is presented also by counsel for Lively, one of 
the defendants in the case, praying a modification of the 
judgment and of the opinion, so far as it afiects his interests 
in the particulars specified in his petition. Without further 
remark upon the merits of the petition, it is suggested that 
there may have been some misapprehension as to the judg- 
ment proper to be given in regard to the respective inter- 
ests of Mr. Lively and Harriet Forte Hayward, the infant 
defendant, and considering the recent change in the consti- 
tution of this court, we have determined that counsel may 
be heard further in that behalf, after due notice to the 
enardian ad litem of said infant. 


M.D. Papy, Fsq., counsel tor M. Lively, filed the fol- 
lowing petition for rehearing : 


Counsel for M. Lively respectfully petitions the honorable 
court for a review of so much of the opinion pronounced in 
this case as declares the views of the court in regard to the 
relative rights of M. Lively and the grandchild of Mrs. 
ifayward in that portion of the lot which was conveyed to 


Lively, and for permission to argue the question as between 
these parties, who are joint defendants in the case. 
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The following grounds and reasons are offered for the 
consideration of the court : 

Counsel for M. Lively understands that the opinion ot 
the court that the power in this case must be executed by 
will alone, is based upon certain words on the deed, viz. : 
‘*‘to take effect after her decease,” and that the court under- 
stood these words to apply to the instrument by which the 
power is to be executed, instead of the estate or property or 
use upon which the power was to act. With all due defer- 
ence to the court, and as this view of the subject was not 
advanced in argument by counsel at the bar, counsel tor 
Lively avails himself of the privilege of directing the atten- 
tion of the court to the precise terms of the deed and the 
significance which is due to the entire language employed. 
Premising that as a rule of construction full effect is to be 
given to every word, if it can be done consistently with the 
rules of law, so as thereby the better to carry out the in- 
tention of the grantor, I quote from the trust deed as fol- 
lows: ‘To have and to hold, &c., &c., for the only use, 
benefit and behoot of Mrs. Hayward during and for the 
term of her natural life, and to such further use as she, the 
said Harriet Hayward, may, by her last will and testament. 
or in any other manner, appoint, to take effect after Her 
decease.” 

The words, “to take effect after her decease,” in tle 
judgment of counsel, clearly apply to the use or furtherance 
upon which the trustees were to hold, and not to the instru 
ment by which the power was to be executed. If we trans- 
pose these words thus, it would leave no doubt: “and to 
such further use, to take effect after her decease, as she, the 
said Harriet Hayward, may, by her last will and testament, 
or in any other manner, appoint.” 

That this was the intention of the trust deed, appears 
from two considerations : 

First. The use of the terms, “or in any other manner,” 
clearly indicates that the whole range of means by which a 
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power could be executed was to be within the discretion of 
the donee of the power; and as in this case there is no 
restraint upon these terms, we must suppose it was the in- 
yention to give this discretion, beeause, if exercised by deed, 
tt would be in all its consequences precisely what the latter 
yerms would authorize, viz.: the use would by deed take 
effect after Mrs. Hayward’s death in the appointee, and 
could by no means take effect before her death. 

Second. Because, whether the words “to take effect after 
her death” were in the deed or not, such would be the re- 
sult any way, for the use, in the appointee of the power, 
could only take effect after Mrs. Hayward’s death, whether 
the power was executed by will or deed, and in neither 
event could it take effect before her death. The use, then, 
of the words, “to take effect after her death,” have no 
further operation than if they were not inserted, for neither 
in this nor in any other case of a gift for life, with power of 
appointment of the remainder, no matter what may be the 
form by which the power is executed, whether by deed or 
will, the use or the estate in the appointee could only take- 
effect after the death of the donee of the power. If the 
-words, “or in any other manner,” are to be given any sig- 
nification at all, we are to understand them as authorizing 
an appointment by deed, for in this case the execution of 
the power by deed does not in the least counteract the ex- 
pressed intention that the use for which the trustees were to 
hold was to take effect in the appointee after the death of 
Mrs. Hayward. A power to appoint by will, or otherwise, 
has been decided to authorize an appointment by deed. 
The words, “or in any other manner,” are the precise equiv- 
alent of “ otherwise,” for they are or constitute the very 
definition of the word. If we are to give them any effect 
in this case at all, we must understand them as authorizing 
an appointment by deed, because such is their signification 
in the relation in which they stand, and because there is 
nothing in the deed which makes the appointment “in any 
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other manner” than by will inconsistent with the manifest 
intention, and with the uses and purposes declared. I main- 
tain, then, that by the rules of construction, the terms, “ to 
take effect after her death,” apply to the further use for 
which the trustees are to hold the legal title, and not to the 
instrument by which the power’‘is to be executed. 

This construction of the deed relieves all difficulty, and is 
consistent with the act of all the parties, with their pur- 
poses and intentions, and with the counsel and advice which: 
were given to Mrs. Hayward in regard to her power of ap- 
pointing by deed. 

The case of Heatly vs. Thomas, 15 Vesey, 596, was one 
where the trusts of the deed were that it should be lawful 
for Sarah Johnson, (the beneficiary,) at any time during her 
said intended coverture, by her last will and testament in 
writing, or any writing purporting to be her last will, to be 
signed by her and attested, &c., to give and dispose of the 
said sum, &c., to such person or persons, Wc., as she should 
think fit; and in case the said Sarah should happen to die 
in the life-time of the said William, her intended husband, 
and without making any will or other disposition, either of 
the whole or any part thereof, that then, as to the whole or 
such part as to which no gift or disposition should be so 
made by her as aforesaid, the same should immediately, on 
her death in the life-time of her intended husband, go and 
be paid, &c., &c., according to the statute of distributions. 
James Willis afterwards borrowed from the plantiff in the 
case £700 on the security of the joint and several bonds of 
himself, William Johnson and Sarah Johnson. Sarah John- 
son gave a bond of indemnity to her husband. She, during 
the life of her husband, made her will according to her 
power, bequeathing all the property over which she had any 
disposing power. Her husband died in March, and she in 
September following, not having revoked or altered her 
will. 

The bill was filed to subject her separate estate under 
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the settlement, together with the estate of her husband, to 
the payment of the bond of the plaintiff. 

The Master of the Rolls, (Sir William Grant,) suggested 
a doubt whether the bond could affect the separate property 
of Mrs. Johnson, as by the settlement she appeared to have 
no power to appoint except by will, and he directed a re- 
argument. , 

Sir Samuel Remilly was counsel for the plaintiff, and he 
argued that the intention, as gathered from the settlement, 
was to authorize an appointment, both of the principal 
and interest, by deed in her life as well as by will, for the 
terms are if she should die without making any will or other 
disposition, and the effect of the whole was that the property 
was settled to her separate use. 

The facts of this case would seem to be be very strong 
against the power of the wife to appoint in any other way 
than by will, yet the Master of the Rolls, after taking the 
matter under advisement, made a decree in favor of the 
plaintiff, subjecting the estate of Mrs. Johnson to the debt. 

The case of Sockett vs. Wray, referred to by the Master 
of the Rolls, was one where the wife had power to appoint 
the income or dividends only during or for life by deed, and 
after her death upon trust, &c., that the corpus should be 
transferred as Catherine Sockett should at any time during 
her life, by her last will¥and testament in writing, or any 
writing purporting to be her last will and testament, ap- 
point. The Master of the Rolls in that case distinguished 
it from other cases cited, and held, as I think properly, that 
as.to the interest she could dispose it for life, but as to the 
principal, she only could do so by a revocable act. I refer 
to this case to show that Sir William Grant, on his judg- 
ment in Heatley vs. Thomas subjecting the wife’s property, 
places it on ground distinguishing that case from Sockett 
. vs. Wray, where the language of the trust seemed explicit, 
confining the mode of appointment ot the remainder to a 
will, or writing purporting to be a will, in express terms. 
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Counsel for Lively also respectfully suggests that he may 
have an opportunity to be heard on the question whether 
the mortgage from Mrs. Hayward to Hogue and wife was 
void, as declared in the opinion of the court, and to show 
that the mortgage was not a mortgage of the fee, but only 
of the rents, which were undoubtedly the property of Mrs. 
Hayward. 

Counsel respectfully suggests that Mrs. Hayward was 
fully competent in law to convey her life interest, and to 
charge it for the debts of her husband; and that this was 
not in conflict or inconsistent with the terms of the deed of 
trust. . 

Chancellor Kent announced that “there is no doubt that 
a wife may sell or mortgage her separate estate for her hus- 
band’s debts.” 3 John. Ch., 143-4; 98. & M., 144. 

Another point which counsel desires to call to the atten- 
tion of the court, which did not arise in the argument of 
the case, because there was no contest between the two de- 
fendants, is how far the court will go in favor of the ap- 
pointee of a power, who is a volunteer as against a creditor 
of the donee of the power, or one who has paid a valuable 
consideration for the property. 

In this case Lively was a creditor as assignee of the mort- 
gage, and also a purchaser for a valuable consideration from 
Mrs. Hayward; and it may here be said that as such pur- 
chaser, the failure of Mrs. Hayward to appoint (even if she 
had only power to’ appoint by will,) the remainder in his 
favor would operate as a fraud upon him, as he purchased 
under the full belief and under advice of counsel given to 
him and Mrs. Hayward that he was acquiring a right which 
would be sustained. Besides, as a creditor, where even the 
power can only be executed by will, where there is fraud 
intermingled, courts have gone to the extent of subjecting 
the property as against the appointee. There is no question 
that it will do so where the power is either by deed or will, 
for in this point there is no difference in any of the decisions, 
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but it is also so held where the power is only by will, where 
it is general. On this point I commend to the court the 
case of Johnson vs. Cushing, 15 New Hampshire, 298. The 
able opinion of the court upon a review of other authorities, 
announces the doctrine and effect of a general power, and 
shows that it is not determined by the mode of execution, 
but upon its objects, and that the power being general, 
though it is to be executed by will only if executed in favor 
of voluntary appointees, the court will subject the property 
in favor of creditors of the donee. 

In view of the peculiar character. of the questions which, 
if the grandchild of Mrs. Hayward was contesting the right 
of Lively, would require consideration, and inasmuch as 
they were not discussed in the contest which the creditors 
of Richard Hayward created in their effort to subject as 
well the part of the lot conveyed to Lively, and the part 
appointed to the grandchild of Mrs. Hayward, counsel re- 
specttully asks the court for permission to be heard upon 
them befuvre the opinion of the court, as given in this case, 
goes out as its final determination. 

Of course counsel for Lively would be content if the 
opinion were to be modified to the extent of striking out, if 
the court should so prefer, so much of it as affects the ques- 
tions between the two defendants, leaving the judgment of 
aftirmance to stand as to the complainant, but modified as 
to the rights of Lively. ; 


On which petition, Ranpatt, C. J., delivered the opinion 
of the court as follows: 


The counsel of M. Lively have presented a petition ask- 
ing that the opinion and judgment be modified so far as it 
affects his rights in connection with the property in ques- 
tion. Upon this matter I will simply. remark, that while I 
agree to the conclusion that the plaintiff’s bill be dismissed, 
it is enough that the decision be placed upon the execution 
of the power by the making of the will of Mrs. Hayward. 
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As to the conflicting claims that may arise between the 
-devisee under the will, and Mr. Lively under the deed of 
Mrs. Hayward to him, it was unnecessary and improper for 
the Circuit Court to decree that Mr. Lively’s title was good, 
because the contest in this case was between Nalle & Co. 
and the defendants; and so far as the decree of the Circuit 
Court might be construed to determine the respective rights 
of Lively and the devisee, it should be reversed, and they 
should be left to try their titles as they may see fit. 

This, I understand, to be the effect of the judgment of 
this court in that respect. It was not intended to determine 
their respective rights in this suit, as such an issue is not 
presented by the record. 

The petitioner Lively insists that the opinion of the court 
pronounced by Mr. Justice Fraser is based upon an errone- 
ous construction of the terms of the trust deed in respect to 
the execution of the power, so far as that opinion relates to 
the effect of the deed of Mrs. Hayward to Lively. It is 
sufficient to say in that respect, without expressing any dis- 
sent from that opinion upon the abstract proposition that a 
power to be executed by will cannot be executed by deed, 
the effect of the deed to Lively is not determined by the 
judgment of this court. Whether that deed is a proper 
execution of the power is an open question, depending upon 
a critical construction of the language of the deed creating 
the power. 

The petition is therefore refused. 
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Amanpa BrckMasTER, ADMINISTRATRIX, &c., APPELLANT, ys, 
GrorGE KELLEY AND oTHERS, ResPonDENTs.- 


1. It is not a valid objection to the competency of a witness produced on 
the part of the defendant that he had been the attorney of the plain- 
tiff, and he may testify as to any facts except such as came to his 
knowledge by means of his confidential relations with his client. 

2. Where a mortgage was given to secure a promissory note, payable in 
four months, and no suit brought until fully nineteen years after the 
note became due, and no proof that any portion of the principal or 
interest had ever been demanded, and the mortgagor having died, the 
note and mortgage not being found among his effects, and the admin- 
istratrix, the widow of the mortgagee, never having had any knowl- 
edge of their existence, and there being no proof tending to show 
what had become of the note and mortgage, the administratrix not 
bringing suit until after this long time had elapsed on being informed 
that the mortgage was not cancelled of record ; upon answer of pay- 
ment, Held: that payment would be presumed on account of the 
lapse of time and other circumstances shown. 

3. Upon foreclosure of a mortgage upon an undivided interest in lands, 
the court cannot make a decree of partition of the lands among the 
several owners and claimants. 


Appeal from the Circuit Court for Duval county, Fourth 
Judicial District. 
The opinion of the court contains a statement of the case. 


C. P. Cooper for Appellant. 


The issues are as follows: 

1. Payment or non-payment as a matter of fact, or of 
legal and equitable presumption in each case. 

2. Whether believing that they were obtaining perfect 
titles without actual personal notice, but with record notice, 
will protect defendants in equity. 

3. Whether plaintiff, if entitled to foreclosure in either 
case, or in both cases, is or is not entitled to foreclosure not 
merely on unimproved land but also to the improvements 
to the extent of her mortgage claims in the premises. 

Plaintiff relies on establishing want of payment of either 
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of said mortgages on the fact that the record of both of said 
mortgages appears uncancelled. See certified copies of mort- 
gages attached to original complaints and used in evidence 
before referee. Also statement of referee of examination of 
original record by him, and the want of cancellation con- 
firmed. Also corroborating testimony of Mrs. Buckmaster, 
raising strong presumption of want of »ayment of said mort- 
gages. 

Absence of original notes and mo» _—_zes accounted for by 
Mrs. Buckmaster, at least presumptively, and sufticiently to 
allow certified copies to be used in evidence. Thomp. Dig., 
343. 

Defendant relies on presumption of payment from lapse 
of time. The rule has been established that twenty years 
must elapse before that presumption can be raised, unless 
the usual course of dealing of the parties, or some positive 
act of the plaintiff himself, corroborates or confirms or cre- 
ates the presumption. 2 Green. Ev., par. 528; Best on 
Pre., 187-S-9. 

And even after the lapse of twenty years presumption of 
payment may be rebutted, for instance, by evidence of plain- 
tiff’s absence abroad, - other circumstances. 2 Green. Ev., 
par. 290-1; 1 Stark. h., 101. 

“The principle -on \ whi presumption of pay yment arises 
from lapse of time is a reasonable principle, and may be re- 
butted by any facts which destroy the reason of the rule.” 
2Cranch U.S. 8. C. R., 180, decision rendered by Chief 
Justice Marshall. 

“ No less time than twenty years will raise a presumption 
that a mortgage term has been assigned or surrendered.” 
5 Taunton, (1 Eng. Com. L. R.,) 170. 

The presumption of a debt once proved to have existed is 
in favor of and not against its continued existence, unless 
payment or some other discharge be either proved or estab- 
lished from circumstances. Best on Pre., p. 187, par. 137. 

The equitable principle of presumption of payment from 
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lapse of time is analogous to the statute of limitation, and is 
an artificial presumption based on the same legal fiction as 
the statute of limitation. See Best on Pre., p. 187, par. 137, 

This being so, every impediment to the operation of the 
statute of limitation would be equally an impediment to 
the application and consideration of the equitable principle 
sought to be invoked by defendants. And the answer to 
all this is— 

1. Twenty years had not elapsed from the accruing of the 
cause of action to the time of the commencement of suit. 

2. The mortgagee moved to Georgia and died there many 
years ago, where his family have ever since continued to 
live, and are protected by the principle of “being beyond 
seas or out of the country,” and of being under disabilities, 
having been a feme covert and minors, and the plaintiff now 
being the administratrix of an unsettled estate. Thomp. 
Dig., 443-4. 

3. A civil war continued for four years of the time when 
the courts were virtually suspended and the records inac- 
cessible in Duval county, (of all which the court will take 
judicial cognizance,) preventing action on the part of the 
plaintiff in the premises. 

4. The statutes of limitation in Florida were suspended 
by act of Legislature, approved December, 1861, and only 
revived in 1872. This suspension applied to the statutes of 
limitation affecting real estate. 14 Fla. 

In the case at bar payment is not proven, and cannot be 
presumed, unless it can be established by Wheaton’s testi- 
mony in the matter of the Kelley mortgage. Let us see— 

1. Wheaton was an incompetent witness, having been of 
counsel for the plaintiff, and filed the original papers in 
both of said causes, including the original complaints, in 
which he alleged that no payments had been made. ° 

Plaintiff’s exceptions to the admission and consideration 
of his testimony should have been sustained. The court 
below erred in considering Wheaton’s evidence. Green. 
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Ev., Sections 237-8-9-40, and case cited from 19 Vesey, 
267, at bottom of last Section; Cooley’s Con. Lim., 337; 
11 Ga., 47. 

2. Even if considered-it proved nothing. He only testi- 
fies to seeing a paper endorsed to the effect that it was a 
mortgage from Kelley to Buckmaster, in the possession of 
Kelley after Buckmaster had removed from Florida. He 
never opened it and never saw its contents. 

In many particulars his evidence conflicts with that of 
W. M. Ledwith and Mrs. Buckmaster, and with the power 
of attorney given him by Mrs. Buckmaster endorsed on the 
copy letter of administration, dated at the time he testifies 
to as having had the only interview with her, and conflicts 
with the allegations of the complaint prepared and signed 
by him as attorney, and filed in the Kelley case by him, 
and conflicts with the express statements of the Wooten 
mortgage, and is inconsistent with the facts. The time of 
alleged payment of the Buckmaster mortgage, and the date 
of said Wooten mortgage, show an interval of about two 
years, during which Kelley, according to Wheaton’s testi- 
mony, must have kept the money designed for the payment 
of the Buckmaster mortgage, which is unreasonable, par- 
ticularly with debts and even judgments pressing him in 
the mean time, as the testimony and record disclose, as is 
shown by Wheaton’s own testimony and the copy: of judg- 
ments in evidence, and the copy of deeds based on said 
judgments. 

If his testimony amounted to anything in the case, his 
total want of credibility is indisputably established. Hence 
there is nothing left to hang the least showing upon that 
payment has been made in either the Kelley or Lambeth 
case. 

On the second branch, namely: that the present occu- 
pants, the defendants Wallace and the representatives of 
Jed Frye, deceased, believed that they were obtaining per- 
fect titles, and bonght without personal notice of the Buck- 
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master mortgages, although the existence of the mortgages 
recorded is conceded, will not protect them against the 
prior mortgage liens, and they bought subject to the prin- 
ciple of caveat emptor. [Record is notice. Thomp. Dig., 
180; 1 John. Ch. Rep., 394; 1 Story’s Eq. Jur., par. 
403 ; 2 ib., Sec. 850; 22 Howard’s U. 8. 8. C. R., 325. 

In all the authorities where it alleges that equity will 
protect bona fide innocent purchasers, who buy believing 
they obtain perfect titles, it will be discovered on examina- 
tion that the belief must have been caused by action on the 
part of the plaintiff amounting to fraud, deceit or imposi- 
tion. It is not a mere belief which the plaintiff has had no 
agency in creating, and which is the result of bad advice of 
defendants’ own counsel or attorney, with the record acces- 
sible to him, as was the case here as shown by thie testimony. 

For this the plaintiff is not responsible. Being equally 
innocent, the plaintiff, being first in time, is first in right. 
“ Prior tempore potior jure.” 

Wallace and the Jed Frye heirs acquired title since the 
war. The purchases under which they claim, were made 
after the records were in the legal custody of the proper ofti- 
cials of the county, and easily accessible ; hence, they have 
no excuse on the score of want of notice. Buckmaster’s 
heirs were in another State, and did not stand by and see 
them buy, and throw them off their guard. Said Chief Jus. 
tice Marshall in Rankin and Schatzell vs. Scott, 12 Wheaton, 
177, “the principle is believed to be universal, that a prior 
lien gives a prior claim, which is entitled to prior satisfaction 
out of the subject it binds, unless the lien be intrinsically de- 
fective, or be displaced by some act of the party holding it. 
which shall postpone him in a court of law or equity to a 
subsequent claim.” 

This principle was recognized by the Supreme Court of 
Florida in Moseley vs. Edwards. 2 Fla. 8. C. R.. 434. 

In Edwards vs. Moseley just cited, the Supreme Court of 
Florida decide that the lien of a judgment is not lost by the 
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expiration of a year and a day, the common law time for its 
enforcement, and that mere delay to sue out execution does 
not destroy the lien of a judgment. 

By analogy the lien of a mortgage is not lost by mere 
delay to enforce it. In truth the similarity between a mort- 
gage and judgment lien and lions of the same general char- 
acter, is expressly noticed on page 434 of the case cited. 

On page 435 of said authority, the case of Ridge vs. 
Prather, 1 Blackford’s Indiana Reports, from page 401 to 
405, is cited approvingly. “ Ridge in that case pleaded 
that he was a dona fide purchaser without notice, after the 
expiration of a year and a day from the time of the judg- 
ment on the replevin bond, and before the issuing of the 
scire facias. Upon demurrer to this plea there was judg- 
ment for Prather, the plaintiff, in the Cireurt Court, and 
this judgment was affirmed by the Supreme Court, after a 
full discussion and a thorough examination of the principles 
upon which it was founded.” So say the Supreme: Court of 
Florida. . 

The parallel between the case of Ridge vs. Prather, in 
several prominent particulars, and the case at bar, is too ap- 
parent and striking to need pointing out. Both are admitted 
prior liens—in one it is a judgment lien, in the other, mort- 
gage liens. 

1. In both the defence is delay to enforce the liens until 
legal or equitable bars intervene by lapse of time, and hence 
presumption of payment. 

2. That the present occupants are bona side purchasers 
for valuable consideration without notice. If the Indiana 
Supreme Court was correct in its ruling on these points in 
Ridge vs. Prather, and the Supreme Court of Florida in 
Edwards vs. Moseley, then the court below in the case at 
bar erred in its rulings. 

On the third branch or issue, namely, was the plaintiff 
entitled to foreclose on the improvements as well as on the 


land, to the extent of the mortgage interest she represented ? 
13 
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we assume the aflirmative, and will argue it on the hypoth- 
esis, first, that the mortgage of a tenant in common only 
stands on as good a footing as the tenant in common, his 
mortgagor would have done in reference to his co-tenants in 
common, on the subjects of improvements made on the 
common and joint property without their knowledge and 
consent. 

At common law one tenant in common has no exclusive 
right to improvements put upon the land by himself. 1 
Wash. Real Prop., mar. pages 415 and 427; 1 Story’s Eq. 
Jur., Sec. 653-5. 

Equity will sometimes allow the tenant making improve- 
ments on joint or common property, either the improve- 
ments or the value of them, in the. partition or division of 
the land, but this is controlled by strong equitable cireum- 
stances in every such case, and it is in contravention of the 
common law principle to the contrary, and in every case 
adjudicated, wherein this equitable principle has prevailed, 
it will be seen on examination that the other tenants in 
common have themselves been in direct fault, either by 
creating false impressions or by acts of fraud on their part, 
or something of that kind. Wherever the text books have 
stated the proposition broadly, that equity will grant to a 
co-tenant the improvements made by him on common prop- 
erty, it will be found on consulting the adjudicated cases, 
cited at the bottom of the very same page of said text books 
in support of the rule or proposition thus broadly stated, 
that the principle thus laid down is explained and modified 
and narrowed down in its applieation to cases in which 
equitable circumstances are to be found such as we have 
described. 

Such will be found to be the case in 8 Price, 518; 1 
Barbour, 500; 3 Paige, 470 and 546, and 1 John. Ch. 354, 
the standard cases cited by the text authors, (Story and 
others,) in support of the broad proposition laid down by 
them. In all these the improvements were made either 
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with the consent or the knowledge of the co-tenants, and 
sometimes with the avowed intention of those standing by 
and seeing the improvements going on of taking advantage 
of them. Hence these cases do not sustain the text, or at 
least only sustain it partially, and fo a limited extent. 

There are no facts or circumstances in the case «t bar that 
make it a parallel one to either of those cited—no such 
equitable circumstances as characterize either or any of 
these are to be found here—so the equitable principle can- 
not attach to the case at bar, so as to except it from the 
common law rule. The common law principle or rule then 
must obtain in this case. Inthe case in 3 Paige, page 546, 
(which is a leading case,) the decision was put upon the 
ground of fraud, the tenant claiming part of the improve- 
ments, having stood by for seventeen years with tic avowed 
purpose of allowing the other to make improvements, (tlie 
one making the improvements believing that he ad good 
titles,) and then of taking the benefit of the improvements. 
And this case in Paige was decided upon the authority of 
Wendell vs. Van Rensalear, (the case referred to in 1 John. 
Chan., page 354,) where a person having title tu an estate 
allowed another to purchase and make great improvements, 
and kept his title secret for a great number 0% years, and 
was enjoined by Chancellor Kent from setting up his claim, 
upon the ground that knowing of the improvements being 
made and keeping his title secret, amounted to fraud. 


In neither of these cases does there appear to Lave been 
any record of title. It is to be observed that tue case of 
Wendell vs. Van Rensalear does not concern tenancy in 
common, but that the party having title was not allowed to 
take the improvements on account of his fraudulent conduct, 
showing that the subsequent ruling in Paige was not based 
on any general rule or principle of allowing tenauts in com- 
mon for their improvements, but only upon the question of 
fraud in the particular case, and the general principle i: 
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equity that a party shall not be allowed to take advantage 
of his own wrong. 

The case in 1 Barbour, page 500, was decided upon 
authority of that in Paige, and there the tenants joined to- 
ether to build on the land, and one of them objected on 
account of the size of the house. By the decree of the court 
the tenant who built was allowed only so much as would 
have been the other’s share of expense for building a house 
of the size agreed on between them. 

It is true, that in the case just cited, the doctrine of allow- 
ing for improvements is laid down very broadly, but the 
ease did not require it, and the broad rule, as therein stated, 
was not supported by the authorities cited by the Chancel- 
lor, and was not acted on by the court itself in the decree 
rendered, wherefore it was mere dictum. 

Jf the property cannot be divided equitably, it may be 
sold by order of the court and the proceeds divided, or one 
party may be allowed owelty or a sum of money to make up 
his share. 1 Wash. Real Prop., mar. p. 427; 1 Story’s Eq. 
Jur., par. 454. 

But a mortgagee occupies a better position than a mere 
tenant in common in the matter of improvements. 8 Price, 
518; 22 Howard’s S. C. R., 325. 

It is evident that the mortgagee does not stand entirely 
in the same position, or on the same footing as the tenant in 
common, his mortgagor, for the reason that on partition be- 
tween tenants in common of the land, equity will decree a 
proportionate share of the rents and profits between the 
tenants in common, even as against the tenant who has had 
the exclusive possession, use and enjoyment of the land. See 
1 Washburne on Real Prop., mar. p. 420, Sec. 14, and 1 
Story’s Eq. Jur., par. 655. 

This would not necessarily inure to the mortgagee of 
one of the tenants in common on foreclosure of his mort- 
gages, and could only be claimed by his mortgagor as one 


of the tenants in common. 
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Hence, the mortgagee being in a worse condition in this 
respect than his mortgagor, equity will protect him in his 
legal rights more rigidly in foreclosing his mortgage than it 
would probably have protected the tenant in common in the 
matter of partition of the land as against a tenant in com- . 
mon making improvements, the tenant in common having 
an advantage or benefit in the matter of rents, and profits 
which the mortgagee would not and could not have had, 
and having a right to consent or object to the erection of 
the improvements, which he, as mere mortgagee, would not 
have had a legal right to exercise. 


IT. Bisbee, Jr., for Respondents. 


When a party has been in possession of real estate sup- 
posing himself to be legally entitled to the whole premises, 
and has erected valuable improvements thereon, he will be 
entitled to an equitable partition of the premises, so as to 
give him the benefit of his improvements. 1 Story’s Eq. 
Jur., Sec. 655, 656; 3 Paige R., 546, 555; ib., 470; 4 Ab- 
bott’s N. Y. Dig., 288, No. 128: 3 Sand. Ch. R., 64; 1 
John. Ch. R. 554. 

The court, by its decree, will adjust all the equities of the 
parties, and, if necessary, give special instructions to the 
commissioners, and will nominate them. 1 Story’s Eq. Jur., 
Sec. 656; 4 Barb. R., 228. . 

Equity has jurisdiction to decree a partition of real estate. 
1 Story’s Eq. Jur., Secs. 653, 658, 656; 10 Paige Ch. R., 
473. 

Payment of a mortgage security will be presumed after 
the lapse of twenty years without any evidence of payment 
at all. 1 Vol. Phil. Ev. mar. p. 675 and note 193; 12 
Vesey, 266; 3 P. Wms., 396. 

It is a rule established by courts of equity, and it is not 
necessary that the exact period of twenty years shall have 
elapsed ; several months, or even one or two years, short of 
that period, may be sufficient. 2 McCord Ch. R. 435, 
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439; 2 Wash. C. C., 323; 1 Vol. Phil. Ev., 678, note 193 ; 
10 John., 381, 387; 1 Ill. R., 50; 7 Wendell R., 94. 

This being the rule, the case of the appellee is peculiarly 
strong, for the plaintiff has not even the possession of the 
mortgage security, and there is testimony showing that it 
was in the hands of the mortgagor after maturity. 





RANDALL, C. J., delivered the opinion of the court. 


The appellant was appointed by the court of ordinary in 
Georgia in 1866 as administratrix of the estate of her lhus- 
band, Edward J. Buckmaster, who died in that year, and 
brought two suits in equity in the Circuit Court of Duval 
county for the foreclosure of two several mortgages. One 
ot the suits was upon a mortgage executed December 3, 
1853, by George Kelly and wife to Buckmaster, to secure 
the payment of a note of Kelly of $1,200, due four months 
aiter date, and covered an undivided one-half of twelve 
acres, upon which was a mill. In this suit Alexander Wal- 
lace, R. Dorman, R. Hicks and the heirs of Jed Frye and 
others were defendants. The other suit was for the fore- 
closure of a mortgage, executed by John E. Lambeth to 
Buckmaster, covering an undivided one-fourth of the same 
twelve acres, tosecure the payment of two notes dated July, 
1, 1854, for $1,058.33, and $1,128.33 respectively, due May 
the Ist, 1855, and May 1, 1856. Lambeth was the only de- 
fendant. 

The first named bill was answered by Dorman, Wallace 
aud the heirs of Frye. Wallace and Frye’s heirs answered 
that they were in possession of the property as purchasers 
in good faith, and had purchased upon advice that the title 
was good, and allege that the mortgage and notes of Kelly 
were paid and satisfied. The suit upon this mortgage was 
commenced in April, 1873. 

No answer was filed in the suit against Lambeth. 

By stipulation of counsel the two suits were consolidated. 

In the suit upon the Kelly mortgage the complainant 
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prayed that the interest of Wallace might be partitioned 
and set off to him, together with his improvements. Wal- 
lace and others had built a mill on the property in place of 
the former mill covered by the mortgage, which had been 
burned before he purchased. They also pray for a partition 
before sale. 

Upon the pleadings and testimony the court decreed that 
the Kelly notes and mortgage were paid and satisfied; that 
the undivided one-fourth, covered by the Lambeth mortgage, 
be sold to satisfy the Lambeth notes, and that commission- 
ers be appointed to partition and set off the one-fourth, in 
severalty, to be sold. 

From this decree the complainant appealed. 

The defendants Wallace and Frye rely upon the lapse of 
time and other circumstances connected with the Kelly 
mortgage, as presumptive evidence that it is satisfied by 
payment. The note became due April 3, 1854, and the bill 
was filed April 15, 1873, being fully nineteen years. After 
the execution of the mortgage by Kelly to Buckmaster, 
Kelly, a short time before the money became due, to wit: 
February 26, 1854, exeeuted another mortgage for $3,738.50 
to Mary L. Wooten, which latter mortgage was foreclosed 
in 1856, and Mrs. Wooten became the. purchaser, and after- 
wards conveyed to Hicks, one of the defendants in this suit 
upon the Kelly mortgage. Wallace, in his answer, asserts 
that the Kelly mortgage was satisfied out of the money 
raised on the Wooten mortgage. The testimony discloses 
also that after 1853, Buckmaster removed with his family 
to Georgia, and resided there until 1866, when he died. 
Mrs. Buckmaster testifies that at some time after removing 
to Georgia, she heard her husband speak of his mortgages 
in Florida, including the Kelly and Lambeth mortgages, as 
existing mortgages which had never been paid, cancelled or 
foreclosed, and in connection had heard him say that the 


only mortgage he had in Florida, which had been paid or 


foreclosed, was one held against a house and lot of Mr. De- 
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cottes. She remembers to have seen papers, among the papers 
and effects of E. J. Buckmaster, as late as about 1875, 
marked, “ Papers in the business of Buckmaster, Timanus 
and Kelly,” or words to that effect, but never examined 
them. Since her attention was called in 1873 by F. I. 
Wheaton to the Kelly note and mortgage, the subject of 
this action, she has carefully and diligently searched for said 
papers, presuming the original note and mortgage were 
among them, but failed to find them, and therefore believes 
that they were lost or destroyed. There was no testimony 
showing that any interest had ever been demanded or paid 
on this note and mortgage, nor that any attempt had ever 
been made to foreclose or collect the money. Kelly left 
Florida after 1856. He and Timanus owned the former mill 
on the premises, and it is inferred from the testimony that 
Kelly, Timanus and Buckmaster were jointly interested in 
the mill, and that Buckmaster sold his interest to Lambeth. 
Wheaton testifies that in 1856 he saw the note and mort- 
gage executed by Kelly, in Kelly’s possession, in his, 
Wheaton’s office, in Jacksonville, where Kelly called to 
settle some rent with Judge Pearson, the note and mort- 
gages being among Kelly’s papers, though he says he did 
not open and read the mortgage, but saw the endorsements 
on the back of it. Mrs. Buckmaster testifies that Wheaton 
came to her to obtain permission to foreclose these mort- 
gages, and did not intimate that either of them had been 
paid. Mr. Ledwith testifies that Wheaton, who commenced 
the suits as plaintiff’s attorney, told him, on turning the 
suits into the hands of Cooper and Ledwith, that he knew of 
no reason why the money should not be collected on fore- 
closure. 

The first question made by appellants is upon the admis- 
sion of Wheaton’s testimony, he having been plaintiff’s at- 
torney in the commencement of the suits, and afterwards 


being a witness and attorney in behalf of the defendants, — 


Wallace and Frye. This general objection is not tenable. 
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There is no reason why any fact, material to the issue, may 
not be shown by either party by the testimony of an attor- 
ney on either side, provided the facts proposed to be proven 
were not obtained by him in the confidence of attorney and 
client. It is not shown in the testimony that Wheaton dis- 
closed any material fact which was communicated to him in 
such confidence. His testimony, therefore, should be re- 
ceived upon the same footing as the testimony of other wit- 
nesses. 

The next error alleged is, that the court found and de- 
creed that the Kelly mortgage and note were paid and 
satisfied. Here it will be observed the period of nineteen 
years had elapsed after the mortgage debt became due be- 
fore suit. . 

The doctrine, that after the lapse of twenty years a jury 
might presume a bond to be paid, was first laid down by 
Lord Hale, and in this he was followed by Lord Holt, who 
held that if a bond be of twenty years standing, and no de- 
mand proved, or good cause shown for so long forbearance 
on solvit ad diem, he should intend it paid. The same doc- 
trine was afterward held by Lerd Raymond, in the case of 
Constable vs. Somerset, (reported in 6 Mod., 22.) 

In Rex vs. Stephens, 1 Burr., 434, Lord Mansfield says 
there was not any direct and express limitation of time when 
a bond should be presumed to have been satisfied ; the general 
time, indeed, was commonly taken to be about twenty years ; 
but he had known Lord Raymond to leave it to a jury upon 
eighteen years. And in Hull vs. Horner, (1 Cowp., 109,) he 
said the jury might presume the debt to have been discharged 
where interest did not appear to have been demanded or 
paid for sixteen years; but if a witness is produced to the 
contrary, as by showing the obligor not to have been in sol- 
vent circumstances, or a recent acknowledgment of the debt, 
the jury must say to the contrary. In Darwin vs. Upton, 
(2 Saunders R., 175, C.,) the same judge says, the jury may 
presume the debt to be discharged if no interest appears to 
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have been paid in sixteen or twenty years. And in Oswald 
vs. Leigh, 1 T. R., 272, Lord Mansfield said there was a dis- 
tinction between length of time as a bar and where it was 
only evidence of it ; the former was positive and the latter 
only presumption, and that in case of a bond it might be 
eighteen or nineteen years. 

Lord Ellenborough, in Colsell vs. Budd, (1 Camp., 27,) 
says there must be a lapse of twenty years, or a less time, with 
some circumstances to strengthen the presumption, and very 
slight evidenceis necessary. TheSupreme Court of New York, 
in Clark vs. Hopkins, (7 Johns., 556,) refused to allow a judg- 
ment to be entered upon a bond and warrant of attorney af- 
ter the lapse of eighteen years. 

The same court, in Jackson ex d. Martin vs. Pratt, (10 
J. R., 381,) Kent, C. J., says, where no possession had been 
taken under a mortgage, nor any interest paid, nor steps ta- 
ken to enforce it for nineteen years, it was held not to be a 
subsisting outstanding title, and that a jury might well pre- 
sume it satisfied, without auxiliary circumstances. 

In Blake vs. Quash, (3 McCord, Law R., 340,) the court 
held that fourteen years, without demand of payment, or in- 
terest paid upon a bond, the attorney of the obligee residing 
in the immediate vicinity of the obligor meanwhile, and the 
attorney having a reputation for vigilance in like cases, 
raised a presumption of payment. 

DeSaussure, chancellor, in Winstanley vs. Savage, (2 Mc- 
Cord Chy., 438,) says: “ The court is not exact as to twenty 
years. It is not a statutory provision, but an equitable appli- 
cation of the principle to cases long delayed. And if there 
have been great neglect and lapse of time, and great muta- 
tions of the property, the court will not lend itself to support 
such stale claims.” On appeal the decree was affirmed for 
the reasons given by the chancellor. 

The general rule has come to be settled that in a suit upon 
a bond, the lapse of twenty years without demand or pay- 
ment of interest will raise a presumption of payment, and in 
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order to rebut this presumption it must beshown affirmatively 
that the money has not been paid, and that if a long period, 
less than twenty years, has elapsed, some other circumstances 
must appear tending to the conclusion or raising the pre- 
sumption that it has been paid ; and there is no precise rule 
or quality or quantity of evidence prescribed. Each case must 
rest upon its own circumstances and address itself to the rea- 
son of the tribunal. 

In the case at bar, we find that E. J. Buckmaster, the 
mortgagee, took a mortgage upon the undivided interest of 
Kelly in the real estate, to secure the payment of a prom- 
issory note of twelve hundred dollars, payable in four months 
after date. This was in 1853. The mortgagee was evidently 
a man of some business capacity, and was apparently careful 
in the conduct of his affairs. He received mortgages upon 
other real estate in the same locality for considerable sums 
—thousands of dollars. His mortgages were carefully drawn 
and placed on record. One, at least, of the mortgages was 
collected or foreclosed. Soon after the coming due of the 
Kelly note or mortgage, Buckmaster removed to Georgia, 
and we hear nothing more of the matter until a little over 
nineteen years afterwards the administratrix of the mort- 
gagee is informed by Judge Wheaton that the mortgage is 
of record and not cancelled. Forthwith she sets about search- 
ing for it among the papers of the deceased and fails to find 
it or any trace of it. She then remembers that she had at 
some time after her husband’s death seen a paper or papers 
marked, “ Papers in the business of Buckmaster, Timanus 
and Kelly,” or similar words. She had never opened them, 
for she does not know what papers they were. As Buck- 
master, Timanus and Kelly had formerly had business 
transactions together, we cannot necessarily presume that 
this package contained a note and mortgage given by Kelly 
to Buckmaster. It is not shown that Buckmaster in his life- 
time, took any especial care of these papers, and the admin- 
istratrix, during seven or eight years of her administration 
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after her husband’s death in 1866, has not seen, known or 
heard anything of such note and mortgage, nor had she ever 
seen them, so far as she shows by her testimony. She does 
not say that she had ever seen them either before or since 
her husband’s death. Her testimony is given in such man- 
ner that she is evidently a person of intelligence and busi- 
ness capacity. She had an attorney living near her in Geor- 
gia, with whom she and Judge Wheaton conferred in 1873. 
It seems exceeding strange that Mr. Buckmaster, between 
April, 1854, when the note became due, and 1866, when he 
died, should have held notes amounting to thousands of dol- 
lars past due, (which, by law, would be barred by the 
statute of limitations long before the late war,) and never 
taken any steps to collect either principal or interest, or that 
some time during that period his wife should never have 
seen them if they were in existence, or that she had never 
heard of any efforts to collect the money. And it is quite as 
strange that from 1866 to the present time, while she has 
been the administratrix of the mortgagee, and having his 
effects in her possession, she has never found any such pa- 
pers or any memorandum relating to them even to prompt her 
to make inquiry into the matter with a view to protecting 
herself and her family and enjoying the fruits of a collection. 
She says in her bill, and reiterates in her testimony, that the 
note and mortgage have never been in her possession, and are 
lost. However honestly she may make this declaration, we 
can scarcely realize how she can safely aver that they are 
“Tost,” if she has never seen them and has no evidence of 
their existence ; but the best of evidence of their non-exist- 
ence is the fact that her husband left no such valuable pa- 
pers among his effects, so far as she knows. It is true that 
she says that some time during his life-time she heard her 
husband “speak of his mortgages in Florida, including the 
Kelly and Lambeth mortgages, as existing mortgages, 
which had never been paid, cancelled or foreclosed ;” (lan- 
guage more like that of a lawyer than of a woman,) and yet, 
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as administratrix, she has made no effort to enforce this 
mortgage, which she says her husband spoke of as having 
““never been paid, cancelled or foreclosed.” As a prudent 
woman, so reminded by the recollection of her husband’s 
words, and aided by counsel, she would have done some- 
thing towards ascertaining the condition of this important 
matter. As a prudent man, Mr. Buckmaster would naturally 
have taken some steps towards collecting this money, if it 
had not been paid, especially as it appears the money was 
to be paid in a short time (four months) from the date of the 
note ; and especially also, considering that the mill then upon 
the premises was afterwards burned, and the value of the 
property thereby greatly diminished, thus also hazarding the 
prospect of collecting the enhanced amount of interest added 
to the principal, the maker of the note having, ‘also, as ap- 
pears, gone to parts unknown atter the year 1856. 

The most plausible, and indeed, under all the cireum- 
stances, the only reasonable solution is, that the Kelly note 
was paid. And the fact that Kelly, a very short time be- 
fore the note became due, executed a mortgage upon the 
same moiety of the property to Mrs. Wooten for a larger 
amount, strengthens the answer of Wallace, and the testi- © 
mony of Judge Wheaton, in his impression that the Buck- 
master mortgage was paid off out of the proceeds of the 
mortgage to Mrs. Wooten, and that Judge Pearson (who 
collected a claim for rent against Kelly) was the attorney 
for Mrs. Wooten, and also the attorney for Mr. Buckmaster 
generally in his business. ‘“ From the tone of the conversa- 
tion,” Wheaton says, “ I was led to believe that a portion of 
the money borrowed by Kelly from Wooten was used in 
payment of the Buckmaster mortgage, Pearson representing 
Wooten in relation to that mortgage,” and “ Pearson repre- 
sented Buckmaster generally in his business.” 

Counsel for appellant insist that Wheaton, having been 
contradicted by Mrs. Buckmaster and by Mr. Ledwith in 
regard to conversations had with them while Wheaton was 
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attorney of Mrs. Buckmaster, is not a credible witness. It is 
unnecessary to discuss this question. The conclusion that 
this mortgage debt is paid is arrived at independently of 
| Wheaton’s testimony, but the circumstances detailed, as we 
have said, go to strengthen the theory that it was paid out 
of the proceeds of the Wooten mortgage, that having been , 
executed a short time before the Buckmaster money became 
| due, and as the Kelly note to Buckmaster was on short i> 
time, the strong probability is that it was expected to be 
| promptly paid, and as we never hear more from Buckmaster 
| 

| 





on the subject, the conclusion is legitimate that he received 
his money when he expected it The note and mortgage are 
not produced in evidence, nor is there proof of their loss or 
their absence accounted for by the complainant otherwise 
than by showing that they are not and never were in her 
possession, and that she never had any personal knowledge 
| of their existence. 
Mr. Justice Sutherland, delivering the opinion of the 
court in Jackson ew dem. vs. Sockett, (7 Wend., 94,) says { y 
that the statute of limitations having run on the note, and 
that statute being founded in part, at least, or, he might 
say, principally upon the presumption of actual payment, 
and the difficulty of proving it from lapse of time, though 
secured by mortgage, the jury may properly conclude pay- 
ment, the mortgage not containing any covenant to pay, but 
being merely a security. This was concurred in by those 
' eminent jurists, Chief Justice Savage and Justice Nelson. 
Without fully endorsing this doctrine, which has not been 
sanctioned in some other States, (see Belknap vs. Gleason, 
11 Conn., 160,) it is a strong argument that the note nine- r 
teen years over due has been paid. 
The third ground of error is, that the court decreed that 
a partition be made of the premises, and that one-fourth of 
the twelve acres, by admeasurement, be sold to satisfy the 
Lambeth mortgage, which is a mortgage of an undivided 
one fourth. The complaint upon the Kelly mortgage 
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prays, among other things, that partition be made of Wal- 
lace’s interest, and that it be set off to him, and the parties 
in that suit stipulated and agreed that the premises could 
be partitioned without inconvenience or injury. There is 
no prayer, however, for partition in the bill of complaint 
upon the ‘Lambeth mortgage, and there is no answer in the 
suit against Lambeth. 


We do not see how it is practicable in this suit, brought 
to foreclose a mortgage, to make a partition. A suit for 
partition should not be joined with one for a foreclosure. 
The manner of proceeding in the suits is entirely different 
in the matter of process, parties, pleadings, issues and de- 
cree. There are cases in which a decree should direct por- 
tions of an entire mortgaged property to be first sold in or- 
der to save equitable interests, as where a part of the prop- 
erty has been purchased from the mortgagor subsequent to 
the execution of the mortgage, and this is a very familiar 
rule. The bill is defective as for a partition, because it fails 
to show who are all the parties interested in the entire tract 
of land, and so does not lay a foundation for a final decree 
of partition. The decree binds only the parties before the 
court. All the parties interested in the estate are necessary 
parties in partition, and it is very evident that in fore- 
closing a mortgage upon an undivided share, the court can- 
not determine the rights of all the parties in the whole. 
Some of the defendants in this suit are even at issue be- 
tween themselves as to their titles. 


This suit was brought while the “code of procedure” was 
in existence, but it will be found that such a joinder of 
causes of action is not provided for. (See $117.) The 
provision of the code on this subject is substantially a repe- 
tition of the ancient rule. The practical difficulty is that 
the court cannot determine in one proceeding all the issues 
that must legitimately arise in both causes. The remedy by 
partition should precede the sale on a decree of foreclosure 
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or follow it. The consent of the parties to join these incom- 
patible causes of action cannot avoid the difficulty. 
It is claimed that Wallace and other defendants have 


erected valuable mills upon the land, having purchased un- 


der the belief and upon legal advice that their title was good, 
and therefore they ask the protection of the court. There 
need be no difficulty about this matter. The partition pre- 
eeding the foreclosure would doubtless have thrown the 
mortgage upon that portion set off to the mortgagor, and 
after foreclosure and sale the purchaser would stand in the 
right of the mortgagor as a tenant in common with other 
ewners. If there be parties who have made valuable im- 
provements upon portions of the property which may be set 
off in a partition, under circumstances which entitle them 
to protection, the court of equity will protect them. (1 Hil- 
liard on Mortgages, 13; 10 John. R., 414; 1 Barb. R., 500; 
2 Sandf. Ch. R., 98.) 

The joinder of two causes of action upon the two mort- 
gages, by the consolidation of the two suits, is somewhat 
anamolous. The mortgages are given by different parties, 
upon different shares or portions of the property ; the par- 
ties defendants in the suits have no common interests. There 
are several necessary parties in one case, and but one in the 
other. As the parties have consented to the consolidation, 
however, we leave them as we find them. 

The decree of the court as to the Kelly mortgage is af- 
firmed, except that if the mortgage be cancelled of record it 
should be done by an order directing the clerk to enter the 
eancellation. The decree as to the Lambeth mortgage is 
affirmed, except as to the proposed partition. The cause is 
remanded, with directions to the Circuit Court to reform 
the decree in accordance with this opinion. Each party will 
pay one-half the costs of this appeal, no costs besides dis- 
bursements to be included. 
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. Representing as attorney a third person not a party toa suit in pro- 


ceedings against a receiver in said suit, does not disqualify such per- 
son from hearing as judge the case between the parties, when the 
equities of such case are independent of the rights and not connected 
with the case of such third person. 


. Where in an amended complaint a corporation is named a party by the 


plaintiff, and upon its motion it is ordered to be made a party defend- 
ant, both the plaintiff and defendant being heard upon the motion, 
it is too late to insist that the defendant should have intervened under 
the original complaint by petition to be examined pro interessee suo 
The only question, under these circumstances, is whether this party 
has or claims an interest in the controversy adverse to the plaintiff, 
or is a necessary party to a complete determination or settlement of 
the questions involved. 


. Under the code, an amendment of a complaint relates back to the com 


mencement of the action. 


. It is not necessary that a party defendant should be served with pro 


cess before entering an appeal from an ez parte order or judgment 
affecting his rights, if such order or judgment is the proper subject of 
an appeal. 


. An appeal from a final judgment under the code, when the judgment 


is substantially a decree in equity, brings up the whole merits of the 
cause and the previous proceedings generally. 


. Where facts material to the plaintiff are embraced in the issues made 


by the pleadings of the defendant, it is error to enter a final decree 
for the plaintiff without evidence, without a hearing, and without a 
default. So also is it error to make a final decree against a defendant 
upon the allegations of a complaint and ez parée affidavits, without 
service of process, without notice, and without opportunity for hear- 


ing. 


. A supersedeas operates to suspend the action-and power of the inferior 


court in the matter appealed from. 


. A defendant cannot, through the process of injunction, be prevented 


from appealing in a case where, under the Constitution and laws, he 
has a clear right to appeal, nor should a perpetual injunction be 
‘granted without notice or hearing, which in effect determines zights 
involved in the issues in the cause. 


14 











202 SUPREME COURT. 





The State of Florida et al. v. The J. P. & M. R. R. Co. et al. 











9. Where a corporation is a party, it is only necessary to bring the corpo- 
ration into court by service of process upon such officers as the statute 
directs. Subordinate agents, employees or officers are not proper 
parties. 

10. As a general rule, a receiver appointed in a prior suit should not be 
displaced by the appointment of a receiver of the same subject mat- 
ter by the same court in a subsequent suit. The receivership in the 
first suit should be extended to the second, subject to tie legal and 
equitable claims of all parties, and the rights of the parties in each 
suit are substantially the same as if different persons had been ap- 
pointed at the several times when such receiverships were granted. 
If, however, a different receiver is appointed, then, if the court has 
jurisdiction of the subject matter and parties, and is the same court 
which made the first appointment, the receiver in the first suit must 
deliver to the receiver appointed in the second. 


11. A mortgagee bas no equitable rights growing out of his mortgage lien 
to have a receiver of the estate of the mortgagor beyond the property 
embraced in the mortgage. The receivership should not be extended 
to other property in the possession of and claimed by third persons. 

12, Where no serious injury to the property involved in the controversy 
can result from the delay, notice should always be given before a re- 
ceiver is appointed. A case of great urgency should be made to ap- 
pear to justify such an appointment without notice, and wherever an 
injunction or restraining order is sufficient to protect the rights of the 
plaintiff, no receiver should be appointed. The appointment of a 
manager of a line of railway is an extraordinary exercise of power. 
Such appointment should be made only in extreme cases clearly justi- 
fying such action. 

13. Under the Constitution and laws of the State of Florida, a receiver 


cannot be appointed by the judge of one circuit to take possession of 


property in another. 


This is an appeal from a judgment rendered by the Cir- 
cuit Court for Duval county. The court, in the determina. 
tion of this case, decided nothing as to the merits of the con- 
troversy. The points decided are mostly matters of practice, 
and sufficient of the record is given in the opinion of the 
court to show the manner in which the questions arose. 

Chief Justice Randall and Mr. Justice Van Valkenburg 
being disqualified, Judges Goss and Bryson, of the Fifth 
and Third Circuits, were called to sit with Mr. Justice West- 
cott in the cause. 
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M. D. Papy tor Florida Central Railroad Company. 

_ Reserving for the present the question as to the regularity 
and validity of the appointment of a Receiver ea parte and 
without notice, for consideration hereafter, I proceed in the 
first place to discuss the question of the alleged consolidation 
of the Florida Central with the Jacksonville, Pensacola and 
Mobile Railroad, which is prominently put forward in the 
complaint and upon which the plaintiffs seem to base much 
of the equity they assert. 

The complaint alleges and the law of the State confirms 
it, that the Florida Central Railroad Company was incor- 
porated in the year 1868. The act of incorporation, which 
is thé fundamental law of the company, contains no pro- 
vision authorizing a consolidation. It is not denied that 
the Legislature may, by subsequent act, confer authority tor 
that purpose ; but it is insisted that an enabling act is essen- 
tial, for without it railroad corporations organized separately 
“could not merge and consolidate their interests.” Such 
enabling act, however, must be of a character not to impair 
the rights of any stockholder already acquired, and hence a 
provision which permits consolidation by a majority on/y 
will not be upheld so as to bind or affect the rights and in- 
terests of a minority. 

The Legislature in 1869 passed the act to Perfect the 
Public Works in this State, the fourteenth section of which 
made it lawful for the several companies owning the roads 
or parts of roads from Quincy to Jacksonville, &c., by a 
vote of the owners of a majority of the stock interest, and 
with the consent of the owners of a majority of the stock in 
interest of the Jacksonville, Pensacola and Mobile Railroad 
Company, to consolidate with the latter company so as to 
become one corporation under its name. 

It also provides that with like consent, “ without such 
consolidation they are authorized to make such arrange- 
ments with reference to a common management and sched- 
ules as may be agreed on.” 
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The inquiry at once presents itself, could the Legislature 
thus authorize a majority in interest of the stock of the 
Florida Central Railroad Company to consolidate with any 
other company, and the result of the inquiry will be found 
to be that no such power exists; that the act is in violation 
of the Constitution, which preserves all contracts and con- 
demns all attempts to impair them. 

Investigation of this question must lead to the conclusion 
that in the United States there can be no consolidation of 
the rights, privileges and franchises of two distinct corpora- 
tions without the wranimous consent of all the stockholders, 
because it would impair the obligations of the contract 
which a shareholder enters into when he becomes a member 
of the corporation. 

The Supreme Court of the United States have placed this 
subject beyond doubt in their decision in the case of Clear- 
water vs. Meredith, in which, whilst they admit the power 
of the Legislature to confer authority to consolidate, and 
declare that without it “railroad corporations separately or- 
ganized cowld not merge and consolidate their interests,” 
they proceed to say, that “in conferring the authority, the 
Legislature ’—in that case—“ never intended to compel a 
dissenting stockholder to transfer his interest because a ma- 
jority of the stockholders consented to the consolidation. 
Even if the Legislature had manifested an obvious purpose 
to do so, the act would have been illegal, for it would have 
impaired the obligation of a contract.” 

Again: “ When a person takes stock in a railroad cor- 
poration he has entered into a contract with the company 
that his interests shall be subject to the direction and con- 
trol of the proper authorities of the corporation to accom- 
plish the object for which the company was organized. He 
does not agree that the improvement to which he subscribed 
should be changed in its purposes and character at the will 
and pleasure of a majority of the stockholders, so that new 
responsibilities, and, it may be, new hazards are added to 
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the original undertaking. He may be very willing to em- 
bark in one enterprise, and unwilling to engage in another ; 
to assist in building a short line railway, and averse to risk- 
ing his money in one having a longer line of transit.” (Clear- 
water vs. Meredith, 1 Wall., 39-40.) 

See also the following cases, which show that no funda- 
mental change can be made without the consent of all the 
stockholders: 6 Ohio, 119; March vs. Railroad Company, 
43 N. H., 525-6; Stevens vs. Rutland and B. R. R. Co., 3 
Vermont, 545, appendix. 

Tested by the rule thus authoritatively settled, which will 
be found to be supported by the other authorities, the act of 
the Legislature of 1869, so far as it may be regarded as man- 
ifesting an “obvious purpose” to authorize consolidation 
by the vote of a majority, was and is “illegal,” because 
coming under the constitutional inhibition referred to. 

If it is insisted that the public have such an interest in 
railroads that the Legislature may provide for the consoli- 
dation of different lines by authorizing a prescribed majority 
to effect it, 1 then maintain that this can only be done by 
virtue of the right of eminent domain existing in the State ; 
and when it is attempted to exert the power in condemning 
the minority stock, provision must be made in the law itself 
for just compensation to the dissentient stockholders, -and 
that without such provision the act would be unconstitu- 
tional. 

Chancellor Kent, in Gardener vs. Village of Newburgh, 
felt “bound to conclude that a provision for compensation 
is an indispensable attendant on the due and constitutional 
exercise of the power of depriving an individual of his prop- 
erty.” (2 John. Ch., 167.) 

I do not, however, believe that the Legislature contem- 
plated the deprivation of any individual stockholder in any 
of the corporations, but that the act was simply permissive, 
and only intended to manifest the consent of the Legislature 
to the act of consolidation, without any purpose to. affect the 
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rights of any one. So that if consolidation is accomplished 
in the only way in which it could be done, viz.: by the con- 
sent’ of all the stockholders, it could not be said to be void 
because by the act referred to the State consented to it. 

It follows from these principles : 

First. That the vote of the majority could not consoli- 
date. 

Second. That the act could not confer such power on the 
majority, and the attempt to do so is illegal. 

Third. That if it is sought to sustain authority by virtue 
ot the right-of eminent domain, the act is unconstitutional, 
because wanting in the “indispensable attendant ” of a pro- 
vision for due compensation. 

Fourth. That the consent of all the stockholders is neces- 
sary. 

This review of the law would seem to settle the question, 
unless it can be shown by proper averments that the neces- 
sary action has been taken by the stockholders of the Flori- 
da Central Railroad to consolidate their road with the 
Jacksonville, Pensacola and Mobile Railroad. Such consoli- 
dation is not to be presumed, for the assent of the stockhold- 
ers to any fundamental change cannot be presumed but 
must be proved, and to be proved must be averred. (March 
vs. Railroad Company, 43 N. H., 525-6.) : 

It being shown to be essential that all the stockholders 
should assent to consolidation to make it effective and legal, 
let us inquire if the allegations of the complaint are sufli- 
cient to justify the conclusion that the Florida Central Rail- 
road Company ceased to exist by merger into the Jackson- 
ville, Pensacola and Mobile Railroad Company. 

Nowhere, either in the original or amended complaint, is 
there to be found an averment that the assent of the stock- 
holders was given to consolidation. The allegation that the 
two companies consolidated, is unaccompanied by any state- 
ment showing how, when or in what manner the alleged 
consolidation was effected. There are many averments 
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which, if they do not contradict, at any rate make consoli- 

dation a very doubtful fact upon the very face of the com- 

plaint, and with the view of giving it support we find it 

stated as among the evidences that consolidation took place, 

that the Jacksonville, Pensacola and Mobile Railroad Com- 

pany was in possession of the Florida Central Road—was 

operating it as one line with its own—had its principal 

oftices at Jacksonville, and that Littlefield was President of 
the whole line, and had made and filed a certificate with the 

Governor that the whole line of road owned by the Jack- 

sonville, Pensacola and Mobile Railroad Company was two 

hundred and fifty miles. This is stated in the original com- 

plaint on information, and no copy of the original certificate’ 
is furnished, though the State is a party plaintiff, to whose 

Governor it was, it is presumed, delivered. 

I have shown that the assent of all the stockholders was 
necessary. Do any or all these allegations show that such 
assent was given? We affirm that they do not. 

First. Because by the terms of the law itself the com- 
panies, without consolidation, were authorized to make such 
arrangements with reference to a common management and 
schedules as might be agreed on. (Section 14, act of 1869.) 
Hence all allegations in regard to common management 
and operation by the Jacksonville, Pensacola and Mobile 
Railroad Company afford no evidence of consolidation, be- 
cause consistent with the law and the separate organization 
of each. 

Second. Because one company, without the authority of the 
act aforesaid, might by agreement carry on the operations 
over the whole line, and it has been held that one company 
associating, allying and connecting itself with another in 
regard to trafficin which they have a common interest, does 
not amount to an amalgamation between the two compa- 
nies. (2 Redfield, 590.) 

Third. Because the certificate alleged to have been given 
by Littlefield, as President of the Jacksonville, Pensacola 
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and Mobile Railroad Company, can have no binding effect 
on the Florida Central Railroad Company, unless perhaps 
it could be established that its terms were known to the lat- 
ter company and they assented to it, with an understanding 
as to its effect upon the rights of its stockholders. 

The fact that the exchange of securities was made with 
General Littlefield establishes nothing to the point, because 
by the law the exchange was only authorized to be made 
with the Jacksonville, Pensacola and Mobile Railroad Com- 
pany, of which General Littlefield was President, even for 
the bonds of any other company which might be tendered 
under the provisions of the fourth section of the act of Feb- 
ruary, 1870. 

It is maintained, however, that the allegations of the com- 
plaint negative the suggested consolidation, and I refer to 
the many averments in regard to the stock of the Florida 
Central Railroad Company which could not exist if the com- 
pany was extinct, and which is prayed in the original com- 
plaint to be seized by the Receiver with power to hold and 
vote the same, and finally that it should be sold by the Re- 
ceiver under the order of the court. The original complaint 
also admits that the Florida Central Railroad Company kept 
up at least a mere formal organization of a Board of Direc- 
tors. No such organization could have been kept up if 
amalgamation had taken place, for in such event all author- 
ity for such purpose would have ceased. 

The amended complaint alleges, on information and be- 
lief, that prior to the issue and exchange of bonds, Littlefield 
had full consultation with parties named and other stock- 
holders, constituting nearly all of the stock interest in the 
Florida Central Railroad Company, in relation to said ex- 
change, and that full assent was given theréto. Here we 
have a concession that all the stock interest was not present, 
because it is alleged that the consultation was with nearly 
all. But if it had said ad it could not alter the case, be- 
cause the bonds of the Florida Central Railroad Company, 
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which it is said were tendered to the Governor in exchange 
for State bonds, might have been well issued, as provided 
for in the fourth section of the act of 1870, without consoli- 
dation, and could only have been issued and have been re- 
ceived by the Governor as the bonds of an independent and 
separate organization. It cannot be successfully maintained 
that the bonds of the Florida Central Railroad were or could 
be the bonds of the Jacksonville, Pensacola and Mobile 
Railroad, either in fact or by any construction that can be 
given to the law which authorized their issue. By a refer- 
ence to the fourth section of the act of February, 1870, it 
will be seen that its provisions not only contemplated but 
authorized an exchange of bonds of the State for bonds of 
any company owning part of the line between Quincy and 
Jacksonville, in aid of the Jacksonville, Pensacola and Mo- 
bile Railroad Company, in addition to the bonds of the lat- 
ter company itself, for the exchange of which for State 
bonds provision is made in the second section of the same 
act. If this is not the correct view to be taken, then the 
fourth section is wholly inoperative, and the State was not 
authorized to receive any other bonds than those issued by 
the Jacksonville, Pensacola and Mobile Railroad Company 
itself. If, on the other hand, the Jacksonville, Pensacola 
and Mobile Railroad Company was required to own the en- 
tire line to Jacksonville, its own bonds under the terms of 
the second section would have been all that was necessary, 
and the fourth section would not have been adopted, for it 
would have been useless. The tact that the bonds of the 
Florida Central Railroad were accepted in exchange for 
State bonds, as alleged, at once overthrows all averments 
which are supposed to establish consolidation. But the 
amended complaint goes further, and admits that at the 
time of the exchange of securities it was discovered that all 
necessary steps to constitute a pro forma consolidation had 
not been taken. That the exchange of the securities was 
made by and in the name of the officers of the Jacksonville, 
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Pensacola and Mobile Railroad Company cannot affect the 
question, for those officers were the only ones with whom, 
by the law, the exchange could be effected, whether the 
bonds offered were those of one company or of both. When, 
then, were the necessary steps taken, if at all, to constitute 
a pro forma consolidation? The complaint does not inform 
us, but there are to be found in it many evidences that such 
steps were never taken, for it is alleged that Houstoun as- 
sumed to be the owner of a majority of the stock and had 
held meetings of the stockholders, claiming that the Florida 
Central was no part of the Jacksonville, Pensacola and Mo- 
bile Railroad, and that it was an independent road in every 
respect. 

But in addition to this we have the allegation that E. M. 
L’Engle, who claimed to be a stockholder in the Florida 
Central Railroad Company, had filed a bill and had pro- 
cured a Receiver to take charge of the road ; all which alle- 
gations tend irresistibly to establish the positive dissent of 
at least some of the stockholders to the suggested consolida- 
tion. The prayer of the amended complaint to make the 
Florida Central Railroad Company a party concedes its ex- 
istence as claimed by those referred ‘to in the body of the 
bill, and-at all events the fact that the road was in the pos- 
session of a Receiver at the instance of one of the stockhold- 
ers of the company negatives the idea that the assent of all 
the stockholders was given to consolidation, without which 
consent, as has already been shown, it could not legally be 
effected. 

If these allegations do not disprove consolidation by the 
assent of the stockholders, the absence at least of any aver- 
ment that it was accomplished by the consent of all, leaves 
the question, so far as appears on the face of the complaint, 
to the only presumption which the law authorizes, viz.: that 
it was not done at all. 

But conceding, for the sake of argument, that the bill 
makes a prima facie case for relief, it certainly does not 
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for a Receiver, because it is wanting in the necessary alle- 
gations to show imminent danger if the possession is not 
taken by the court, and assuredly is there the absence of 
everything, as well in the allegations as in the nature of the 
property, to justify the appointment of a Receiver ew parte 
and without notice. 

In Blondheim vs. Moore, 11 Maryland, 364, (a leading 
case,) it is said that the authorities upon the subject estab- 
lish the following propositions : 

1. That the power of appointment is a delicate one, and 
to be exercised with great cireumspection. 

2. It must appear that the claimant has a title to the 
property, and the court must be satisfied by affidavit that a 
Receiver is necessary to preserve the property. 

3. There is no case where the court appoints a Receiver 
merely because the measure can do no harm. 

4. Fraud or imminent danger, if the intermediate posses- 
sion should not be taken by the court, must be clearly 
proved. 

5. Unless the necessity be of the most stringent character, 
the court will not appoint until the defendant is first heard 
in response to the application. 

See also 1 Maryland Ch. Rep. 70; Lloyd vs. Passingham, 
19 Ves., 59. 

In the case of Verplanck vs. Mercantile Insurance Com- 
pany of New York, (2 Paige Ch. Rep. 450,) the court says: 
“‘ Another fatal objection to the regularity of these proceed- 
ings is that the appellants were deprived of the possession 
of their property, and divested of all their corporate rights, 
without having an opportunity of being heard, and without 
any sufficient cause for such a summary proceeding. By 
the settled practice of the court in ordinary suits, a Receiver 
cannot be appointed ew parte before the defendant has had 
an Opportunity to be heard in relation to his rights, except 
in those eases where he is out of the jurisdiction of the court, 


or cannot be found, or where for some other reason it be- 
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comes absolutely necessary for the court to interfere, before 
there is time to.give notice to the opposite party, to prevent 
the destruction or loss of property. Formerly it was never 
done until after answer.” 

Again : 

“In every case where the court is asked to deprive the 
defendant of the possession of his property without a hear- 
ing, or an opportunity to oppose the application, the par- 
ticular facts and circumstances which render such a summa- 
ry proceeding proper should be set forth in the bill or peti- 
tion, on which such application is founded. Oglevie’s afii- 
davit in this case, that he was satisfied of the necessity of 
such a proceeding, was not sufficient. He should have 
stated the facts*on which his opinion is based, to enable the 
court to judge of its correctness.” 

See also the case of The People vs. Norton, (1 Paige Ch. 
Rep. 17,) where the rule is laid down and the circumstances 
under which a departure from it is allowable. (Trubert vs. 
Burgess, 11 Maryland, 456; Haight vs. Burr, 19 Maryland, 
134; 13 Florida, 359.) 

In view of these authorties and the principles therein an- 
nounced, the order for a Receiver was erroneous, and should 
be reversed, because granted ew parte and without notice. 
The Florida Central Railroad Company was, by the amended 
complaint, asked to be made a party, and as the allegations 
showed that it was claimed to be an independent organiza- 
tion asserting rights, it was entitled to notice, and an oppor- 
tunity of being heard. 

It is objected that the order for a Receiver granted on 
filing the original complaint was never revoked, because it 
is not competent to do so except by order in the identical 
ease in which it is granted. 

If this proposition were true, it would be impossible for a 
Receiver to be displaced at the instance of a person not a 
party to the original record, however much he might be en- 
titled to it by the exigencies and justice of his case, and the 


ae 








7 


ly 


7 





JANUARY TERM, 1875. 213 








The State of Florida et al. v. The J. P. & M. R. R. Co. et al. 








court could be made the instrument of wrong without the 
power of relieving itself. Surely the same court that ap- 
points is competent, in a proper case and with the proper 
parties before it, to displace a Receiver, though the order 
may be made in a different cause, otherwise it might be 
emasculated of its powers by the mere form of proceedings. 
In any proper case, which shows that its order for a Re- 
ceiver over a given subject was improper, it is not seen that 
there can exist any principle to prevent it from displacing 
its own officer. The Receiver is not the officer of the case 
in which he is appointed, or of the parties, but he is the 
officer of the court that appoints him. Hence, whenver the 
court of which he is an officer adjudges that he is improperly 
in charge of property to which a third party has better 
right, the power to displace him must surely reside in the 
tribunal from which he derives his existence. How else, it 
may be asked, could the court act, whenever it appears that 
as against all the parties in the original cause, a third, hav- 
ing a prior or superior right, is entitled to such displace- 
ment? As a fact, Mr. Greeley was by order removed or 
displaced as Receiver of the Florida Central Railroad by the 
same court that appointed him, and the test of the power 
of the court was to be found in its ability to enfere it upon 
its own officer. The citation from 2 Wallace, 632, does not 
controvert this proposition, but on the contrary it is be- 
lieved that it sustains it. As well may we urge that the 
order removing Baker and restoring Greeley was void, be- 
cause not made in the case in which Baker was appointed. 
Where would this argument end? The case in 2 Wallace 
decides, it is true, that the District Court of Wisconsin, not 
having power to make the orders referred to, the property 
was in contemplation of law still in the hands of the Re- 
ceiver. But it will be seen by reference to that case that 
the court was considering and denying the jurisdiction of 
the District Court to exercise any power at all, because, by 
act of Congress, its powers had been transferred to the Cir- 
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euit Court, and they proceed to say that as to the citizen- 
ship of the parties, the Circuit Court, whose Receiver was 
: in possession of the property, was the proper tribunal where 
litigation concerning such possession must take place, in 
| contradistinction from a State Court, where the jurisdiction , 
| 

| 











as to the parties was alleged to exist. The case which went 
up to the Supreme Court was not the same case in which 
| the Receiver was appointed, but it was in the same court. yy 
I I admit that a Receiver in possession cannot be disturbed 
x without the leave of the court, but surely the court itself, 
| in any proper case before it, may act so as to relieve and 
displace him by the appointment of another. 
In 2 Daniel’s Ch., page 1433, we find that “a Receiver 
appointed over property which is in possession of another 
Receiver, ought to obtain the special authority of the court 
to recover the property.” This citation is given to show 
that there must be instances in practice where such appoint- 
| ments-are made. Where the same court displaces one and ' 
appoints another, the authority to take on the one hand and { > 
to surrender on the other is complete and involved in one | 
and the same order. The order appointing Greeley in the 
first instance being revoked, and he being displaced by the 
order appointing Baker as to the Central Road, his power 
over that road was gone, and he could not repossess himself 
of this road unless by a new order, which was accordingly 
sought tor and obtained by the plaintiffs in this case. 
The complaint does not allege the order appointing Baker 
to be void, but seeks to vacate it, and the plaintifis are 
bound by their own allegations and the legal results that 
flow from them. ,7 
Even in regard to different courts, the principle that the 
court first obtaining jurisdiction of a cause has a right to 
decide every issue arising in its progress, is subject to vari- 
ous modifications and limitations. Thus in the case of 
Buck vs. Colbath, 3 Wall., 345, the Supreme Court of the 
United States, referripg to this rule, say : 
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“At the same time it is to be remarked that it is confined 
in its operations to the parties before the court, or who may, 
if they wish to do so, come before the court and have a 
hearing on the issue. so to be decided. This limitation was 
manifestly in the mind of the court in the case referred to 
(meaning Freeman vs. Howe, cited in the opinion) for the 
learned judge who delivered the opinion goes on to show 
that the persons interested in the possession of the property 
in the custody of the court, may, by petition,” (as the Cen- 
tral Railroad Company did in this case,) “ make themselves 
so far parties to the proceedings as to have their interests 
protected, although the persons representing adverse inter- 
ests in such case do not possess the qualification of citizen- 
ship necessary to entitle them to sue each other in the Fed- 
eral Courts. The proceeding here alluded to is one unusual 
in any court, and is only resorted to in the Federal Courts 
in extraordinary cases where it is essential to prevent injus- 
tice by an abuse of the process of the court which cannot 
otherwise be remedied. But it is not true that a court hav- 
ing obtained jurisdiction of a subject matter of a suit and of 
parties before it, thereby excludes all other courts from the 
right to adjudicate upon other matters having a very close 
connection with those before the first court, and in some in- 
stances requiring the decision of the same questions exactly.” 

“In examining into the exclusive character of the juris- 
diction of such cases, we must have regard to the nature of 
the remedies, character of the relief sought, and the identity 
of the parties in the different suits.” 

After giving an illustration of the rule where the parties 
are the same in three different courts, they proceed to say: 

“The limitation of the rule must be much stronger and 
must be applicable under many more varying circumstances 
when persons,” (like E. M. L’Engle, for example,) “ not par- 
ties to the first proceeding, are prosecuting their own sepa- 
rate interests in other courts.” 

It will thus be seen that the exclusive right of the court 
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having first obtained jurisdiction, as against any other court, 
is subject to limitations and modifications in favor of per- 
sons not parties to the first proceeding, and that it is not 
true that the first court can exclude all others, under the 
varying circumstances which limit the application of the 
principle as announced in the decision quoted. 

But the suit of E. M. L’Engle was in the same, not an- 
other court, and the order displacing Greeley and appoint- 
ing Baker was made by the same and not another tribunal 
that originally appointed the former. As Baker was in pos- 
session and Greeley displaced by order of the same court 
that appointed Greeley originally, how can it be said that 
the possession of the property by the court was disturbed 
when Baker, the new Receiver, acted under its own order ; 
and upon what principle, it may be asked, can it be main- 
tained that the order displacing the one and appointing the 
other is void when made by the same court, though ina 
different case, and as we must presume, with proper parties 
before it? The court itself was acting on its own possession 
by transferring it from one officer to another, and if there 
was error in this, it was subject to revision on appeal. 


It follows, therefore, that the order of the Circuit Court 
of Duval county displacing Mr. Greeley and appointing Mr. 
Baker was legal and valid, and that the right of Mr. Gree- 
ley under his original appointment was revoked and ceased 
to have any validity as to the Central Railroad; that it re- 
quired a further order to reinstate him as Receiver, and such 
further order having been obtained, is the only one which 
could confer authority on him, and therefore is the only 
order from which the appeal could have been taken. 


Right of Florida Central Railroad Company to appeal. 


Having been made a party defendant in the amended 
complaint upon which the order of 22d June was granted, 
ex parte and without notice, the appellant was not bound 
to wait for process to be served, but on being informed of 
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the filing of the complaint, was entitled to appear before 
service, which is called appearing gratis. 1 Dan. Ch. Pr., 
560; 1 Smith’s Ch. Pr., 158; 2 Maddox’s Ch., 201; Wafile 
vs. Vanderheyden, 8 Paige, 45. 

Upon appearing gratis, a defendant may plead or answer, 
or take any other legal steps for the protection of his rights, 
as if he had been served with process; and now that the 
statute allows appeals from interlocutory orders such as the 
one granted in this case, and a supersedeas to the same, he 
is as much entitled to an appeal as if he had been regularly 
served, for otherwise he would be deprived of the benefit of 
this right by the very irregularity of which he complains. 

The case of Swepson e¢ al. vs, Call and Baker, 13 Fla., 
337, is one where an injunction was granted and a Receiver 
appointed ea parte without notice, and in which an appear- 
ance gratis was made, a appeal taken, and’ supersedeas ob- 
tained suspending the order, and restitution awarded pend- 
ing the appeal. The appeal in that case was sustained and 
the order of the court below reversed. 

In this case, before the Receiver obtained possession un- 
der the order, the appellant appeared, was admitted a party, 
took its appeal, and obtained a supersedeas. 

It fully appears, then, that the appellant was an actual 
party, made so by the prayer of the amended complaint 
itself, as well as by the order of the court, and therefore 
entitled to the right of appeal, to the same extent as any 
other party in the cause. 

In 1 Barbour’s Chancery Practice, 382, it is laid down 
that “it is not necessary that the person who appeals should 
be actually a party to the record, provided he has an interest 
which may be affected by the decree or order appealed from. 
Even creditors coming in before the master under a decree 
have been held entitled to an appeal, although not parties 
to the bill, because the decree affected their interests.” * * 
“And it has been held that if the right of a remainderman, 


or of any person entitled to the estate in any way, is bound 
15 
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by the decree, he must have a right to appeal from it, as 
well as the. person against whom it was made. Upon this 
ground it has been held, that a tenant in tail in remainder 
expectant, after the determination of.a prior estate tail (who 
would not be a necessary party toa suit affecting the en- 
tailed estate against the prior tenant in tail,) has a right to 
appeal against the decree in that suit; and that he may file 
a supplemental bill for the purpose of making himself a 
party to the suit, in order to appeal from it.” 

From what has been said, I conclude that upon the face 
of the record, the order of the 22d June, 1872, was the only 
one from which the appeal could have been taken, and that 
it was errqneous, and should be reversed. 

That there was no consolidation between the Florida Cen- 
tral and Jacksonville, Pensacola & Mobile Railroads. 

That whether there was or not, no rights or equities grew 
out of it in favor of either the Trustees or the State of Florida. 

The the Trustees have no rights and no claim as against 
the road from Lake City to Jacksonville, in any view that 
may be taken of the subject. 

That the allegations in the original and amended com- 
plaints, and the prayers for relief, afford no ground of equity 
in favor of the State against the Florida Central Railroad 
Company or their road. 

That nothing therein made it either necessary or proper 
that a Receiver should be appointed. 

That if there had even been a prima facie case for a 


Receiver, there was wanting the necessary facts and aver- ° 


ments to authorize such appointment without notice. 
That except in special cases, to be disclosed in the bill, a 
Receiver is not to be appointed without notice and an oppor. 
tunity given to the defendant to be heard on the motion. 
The the order of 22d June ought to be reversed for want 
of capacity in the Judge to grant it, his functions having 
been suspended by the assignment of another Judge to hold 
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and who was actually holding the term at the time the order 
was granted. 

That the order assigning the Judge of the Second Circuit 
to hold the term in Duval county was within the official 
power of the Chief Justice to grant it, and was, therefore, 
legal and valid. 

That the Florida Central Railroad Company having been’ 
made a party to the suit, had the right, and was, and is e1- 
titled to all the benefits of an appeal. 


George P. Raney for Florida Central Railroad Company 
and others. 


Order of June 22, 1872. 

The reversal of this order is asked by the appellant, E. M. 
L’Engle, in so far as the same vacates the order made in 
L’Engle’s case vs. the Jacksonville, Pensacola and Mobile 
Railroad Company, e¢ als., in Duval Circuit Court, appoint- 
ing James M. Baker, Esq., Receiver of the Florida Central 
Road. 

Even admitting, for purposes of argument, that the alle- 
gations in the original complaint, and the amended com- 
plaint of June 22, 1872, justify the court in assuming con- 
solidation, there is nothing in them sufficient to sustain the 
vacation of the order in L’Engle’s case. | 

The record shows that an order appointing Baker Receiv- 
er had been made in L’Engle’s case, although the order does 
not appear todidem verbis, and it further shows that this 
order was made subsequent to the order of Judge Gillis of 
March 20, 1872, in this cause, appointing Greeley Receiver 
of the whole road from Jacksonville westward, and prior to 
the above order of June 22. The.amended bill states that 
Receiver Greeley had, on the application of L’Engle in his 
case, been displaced as to the Florida Central Road, and 
another Receiver appointed. In the prayer of the same 
bill Baker is spoken of as the Receiver appointed in 
L’Engle’s suit, and the order appointing him is prayed to be 
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vacated. The record contains a petition of Receiver Gree- 
ley, complaining that Baker, the Receiver then in possession 
of the Florida Central, was collecting part of the freight 
and passage money of the Jacksonville, Pensacola and Mo- 
bile Road then in his (Greeley’s) possession, and praying 
that Baker be ordered to pay the petitioner all moneys re- 


ceived’ by him arising from freight or passengers carried 


over the road of the Jacksonville, Pensacola and Mobile 
Railroad Company, from Lake City to the Apalachicola 
river. The record gives the order made by Judge Whea- 
ton June 6, A. D. 1872, on this petition, and this order 
recognizes and deals with Baker as Receiver of the Florida 
Central and with Greeley as Receiver of the Jacksonville, 
Pensacola and Mobile, and grants the prayer. 

In view of these facts it is useless for the respondents to 
contend that no order vacating Judge Gillis’ order of March 
20, 1872, had been made. The record plainly shows that 
such order, so far as it affected the Florida Central, had 
been vacated, and that Baker had been in possession of the 
Florida Central as Receiver, appointed in L’Engle’s case, 
and his possession recognized by the court and admitted by 
respondents. Not only is the fact of the order appointing 
Baker Receiver having been made apparent, but there is 
nothing in the record to show that it was made without no- 
tice, or is in anywise void. The court below being a court 
ot general jurisdiction, this court will assume that the order 
was valid, unless the contrary appears from the record. An 
appellate court never assumes error in a lower court of gen- 
eral jurisdiction, but always the contrary until the error is 
made to appear. For this court to hold that no effect shall 
be given to the order appointing Baker Receiver, it must 
assume it to be void. In Ponder vs. Mosely, 2 Fla., 207, 
267-8, it is sail that “judgments of courts of general juris- 
diction are not considered under any circumstances as mere 
nullities, but as records importing verity and of binding 
efficacy, until reversed by a competent appellate tribunal.” 
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This court must hold, we believe, that there was a legal or- 
der appointing Baker Receiver made in L’Engle’s case, and 
that the same was in full force when the order of June 22d 
was made. 

Again: The order of June 22, so far as excepted to above, 
is erroneous, and should be reversed, because the record 
shows that it was made without notice. 

The argument of Mr. Papy shows the error of the order, 
so far as it appoints Receiver without notice, and it would 
be uncharitable to impose upon the court further discussion 
of the case on this point. The principle laid down by this 
court in the case of Swepson ct a. vs. Call and Baker, 13 
Fla., 337, e¢ seg., and Swepson vs. Commissioners Columbia 
county, 15 Fla., is, we think, decisive of the case on this 
point. There is nothing in the code changing the ordinary 
rules as to the necessity of notice in appointing Receivers. 

2. Order of June 24, 1872. 

The appellant L’Engle excepts to this order in so far as 
the same pretends to consolidate his suit in Duval Cirenit 
Court with this case, or orders him to come in as a defend- 
ant herein. , 

First. It is erroneous, and should be reversed, because 
made without notice to L’Engle. 

The code, by the provisions of which the proceedings in 
this cause are governed, does not expressly provide in what 
cases or under what circumstances notice of an application 
for an order shall be given to the adverse party. Section 
335 provides that when notice of a motion is necessary, it 
must be served eight days before the time of hearing, and 
that the court or judge may, by an order to show cause, pre- 
scribe a shorter time. It being a general principle of law 
as well as abstract right and the good morals of justice that 
no man should be adjudged without a hearing, we may 
reasonably assume that there being no specific provision in 
the code doing away with notice, but it expressly providing 
what the usual notice shall be, and the practice to be fol- 








SUPREME COURT. 








The State of Florida et al. v. The J. P. & M. R. R. Co. et al. 








lowed when shorter notice is proper, that notice should 
always be given in one of the ways provided by Section 
335, unless there are particular circumstances made clearly 
to appear to the court showing that notice will defeat the 
purpose and effect of the relief sought, and to which the 
party seeking is showed to be entitled. 

In Androville vs. Brown, 15 Howard, 75, and 4 Abbott, 
440, cited in Wait’s Code, page 845, it is said: “ The code, 
as a general rule, requires that motions shall not be made 
without notice of eight days, and although the court or 
judge may prescribe a shorter time or even dispense with no- 
tice altogether, the power was intended to be confined to 
exceptional’ cases, and not to be exercised indiscriminately 
on all occasions.” 

Again: In Springstein vs. Powers, 4 Rob. 624, cited on 
the same page of Wait’s Code, it is said, “ an order to show 
cause cannot properly be made unless the papers upon which 
the same is founded show a reason for shortening the regu- 
lar and usual time for notices.” And in 1 Tiff. and Smith, 
pages 432, 33, the same view is advanced. 

We cannot see that there is in this case anything “ ex- 
ceptional,” nor do the papers in the cause show any reason 
for even “shortening” the regular and usual time for no- 
tice, and certainly none for doing away with notice alto- 
gether. 

3. Order of March 25, 1874. 

The Florida Central Railroad Company and Edward M. 
L’Engle as appellants in the second appeal, and Edward M. 
L'Engle, George R. Foster and Francis B. Papy as appel- 
lants in this appeal, except to this order and ask a reversal 
of the same. 

This order pretends both to continue and constitute J. C. 
Greeley as Receiver of the Florida Central Road, and di- 
rects him to take possession of the same, &c., it recognizing 
the fact that it was in the possession of said Papy, L’Engle 
and Foster. 
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The supplemental complaint, which is one of the pa- 
pers upon which this order is made, is not sworn to, nor is 
there any affidavit supporting it, and consequently nothing 
which will be found in it was entitled to any consideration 
from the court below, as the basis for the order. There is 
further nothing in the amended complaint, nor in the affi- 
davits of Littlefield or Bisbee in any manner justifying the 
order, nor is there anything in the complaint justifying it. 
This original complaint is, we contend, supplemented and 
superseded by the amended complaint of June 22, and is 
not to be considered at all in any proceedings in this cause 
subsequent to the filing of the amended complaint. This 
order was made without notice, and should on this account 
be reversed on the principle announced in the case of Swep- 
son vs. Call and Baker in 13 Fla., and Swepson vs. Com- 
missioners Columbia county, 15 Fla. This order, we claim, 
must be considered as an original order appointing a Re- 
ceiver, as it has been made to appear that the order of 
March 20, 1872, was revoked by the order in L’Engle’s case, 
for as it affected the Florida Central Railroad and the or- 
der of June 22, 1872, was improper for reasons assigned in 
the first part of this argument. 

4. Judgment of April 2, 1874. 

The Florida Central Railroad Company and Edward M. 
L’Engle, appellants in the second appeal, and all and singu- 
lar the appellants in this appeal, except to this order of 
judgment on the following points, and ask that the same be 
reversed : 

First. It adjudges that the Jacksonville, Pensacola and 
Mobile Railroad Company is now and was the owner of the 
railroad from Jacksonville to Lake City at the institution of 
this suit, and of the corporate franchise to own and operate 
said road, the road of the Florida Central Company. 

Second. It adjudges the Florida Central Railroad Com- 
pany to be consolidated with the Jacksonville, Pensacola 
and Mobile Railroad Company. 
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Third. It “continues” J. C. Greeley as Receiver of the 
railroad from Jacksonville to Lake City. 


Fourth. It provides and decrees that execution, (elegit or 
frert facias,) shall issue against the property of said Florida 
Central Railroad Company. This is the effect of the decree, 
as it adjudges the road of the Florida Central to be the 
property of the Jacksonville, Pensacola and Mobile Rail- 
road Company, and also adjudges consolidation of the two 
companies. 

This is in fact a final judgment made after the Florida 
Central Company had been made a party, as the amended 
complaint had prayed and had answered the amended com- 
plaint of June 22, 1872, and put in issue the allegations of 
the same as to consolidation. The record shows that after 
being made a party, the Florida Central Company demanded 
and received a copy of the amended complaint, and was 
recognized as a defendant by the complainants. 

The issue of consolidation being thus raised by the plead- 
ings, the trial should have been upon regular notice to the 
Florida Central Company, made in writing and served at 
least eight days before the trial, as provided by Section 203 
of the code. Instead of this no notice of trial is given, but 
the Florida Central Railroad Company is adjudged out of 
existence, not on trial of the issues it has raised nor upon 
notice, but by ignoring its pleadings and adjudging the an- 
swer of another defendant frivolous. If under any concep 
tion of the law, an adjudication of the answer of one defend- 
ant as frivolous could be held as effectual against another 
defendant who has answered, certainly the five days’ notice 
required by Section 195 of the code should have been given 
to the Florida Central Company. It was not given. Besides 
the absence of notice, there was no testimony in the cause 
proving consolidation. If any was sought to be introduced 
to overthrow the Florida Central Company’s denial of con- 
solidation, it should have been at a trial regularly noticed 
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as above stated, or before a referee duly appointed for that 
purpsse. 

Again: It will be seen that no copy of the supplemental 
complaint, filed March 24, 1874, had ever been served on 
the Florida Central Railroad Company, nor had any notice 
of the filing been given to this defendant, nor had it had an 
opportunity to answer the same. The same was filed with- 
out the permission of the court being first had and obtained. 
Section 127 of the code provides that it shall be done on 
motion, and from page 335, par. 1, (g,) of Wait’s N. Y. 
Code and the authorities there cited, it is shown that the 
“one uniform mode of applying to the court for leave to 
file a supplemenntal proceeding established, is by motion on 
proper notice or order to show cause.” No notice was given 
to the Florida Central Company, nor to any of these appel- 
lants, nor order to show cause obtained or served. 

Again: The court will find from a careful scrutiny of the 
amended complaint, and the unverified supplemental com- 
plaint, the affidavit of M.S. Littlefield and the other papers, 
which it is presumed the Circuit Judge of Duval county 
considered as evidence of consolidation, that the facts stated 
in them show that Littlefield never was the owner of all the 
stock of the Florida Central Company, and that there was 
no consolidation. There is nothing in the record that shows 
that the companies ever, “by a vote of a majority of the 
stock in interest,” as the statute requires, consolidated, or 
that either company ever took such a vote. Mr. Papy’s 
argument and authorities show that no such vote would 
have been effectual, if taken, had the minority dissented. 

The judge had no right to consider any of these papers or 
pleadings as evidence for the purpose of making such a de- 


cree. 
Second. The reasons above given apply equally to the 
fourth exception as well as the first and second exceptions 
to this judgment. 
Third. A reversal of the judgment as to the above stated 
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features, involves a reversal of it as to the fourth exception. 

Fourth. The argument and authorities of Mr. Papy sus- 
tain the third exception to this judgment, and the reasons 
above given are sufficient to justify this court in reversing 
the judgment, if it is to be considered as a final decree con- 
tinuing Greeley as Receiver to operate the road for the pur- 
pose of applying the net proceeds of the operations to the 
satisfaction of the decree, which it plainly is. 

The decree presents the unique judicial spectacle of the 
obliteration of a corporation which came into court at the 
call of the plaintiffs, summarily adjudged out of existence 
without notice or proof and without a hearing, and its prop- 


erty declared to be and appropriated as the property of 


another. 

5. Order of April 12, A. D. 1874. 

The appellants in this cause except to the order of April 
12, 1874, and ask its reversal. 

First. In so far as it enjoins the appellants from interfer- 
ing with the railroad between Jacksonville and Lake City, 
rolling stock, &c., either as president, treasurer, superinten- 
dent, directors, or in any capacity whatever. 


Second. In so far as it enjoins the appellants and each of 


them from bringing any suits for the purpose of asserting 
any right, title or interest, either as stockholders or other- 
wise, into or of any part of said road or the appurtenances, 
&c., thereof. 

Third. In so far as the same enjoins the appellants from 
using the name or corporate seal of the Florida Central 
Railroad Company in any manner, or from in any manner 
appearing in, pleading or defending this action, or from ap- 
pealing from any order made in this cause, or any order 
that may be made hereafter in the name of the Florida Cen- 
tral Railroad Company. 

Fourth. In so far as the same in any manner affects or 
by its terms applies to appellants. 

Fifth. In so far as the same affects others named therein, 
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similarly to the effect specified in the first, second and third 
exceptions, as being had by said order to these appellants or 
either of them. 

Were the judgment of April 2d a valid, regular judg- 
ment, rendered tipon legal testimony and due notice, in- 
stead of being of the character heretofore set forth, then 
this order might have been proper as a means of en- 
forcing such judgment, for had it been adjudged upon a 
regular hearing that the Florida Central Railroad Company 
was defunct, then so long as the judgment stood unreversed, 
or without being superceded by an appeal and supersedeas 
bond, or whatever was necessary to operate as a supersedeas 
being done, no former officer or party to the suit should be 
allowed to act upon the presumption of the existence of the 
company, otherwise the judgment would have been fruit- 
less. The judgment of April 2d being of the character 
heretofore shown, it is not a basis for any such order. This 
order finds a fatal objection in respect to each point as to 
which it is excepted to, and asked to be reversed on the 
ground of being made without notice. If such an order 
could be made without notice, then courts of justice would 
be not the forums in which defendants could litigate their 
rights, but the resort of arbitary power wheré they are de- 
prived of appealing to the law of the land, which presumes 
to say they shall not be deprived of their property without 
a hearing. 

The principles heretofore laid down as to making orders 
and injunctions without notice, and the authorities cited, are 
referred to as necessitating the reversal of this order as to 
the appellants in this appeal; and the court is asked to re- 
verse the orders and judgments in each and every respect, 
in so far as they affect the appellants in these two causes. 


D. P. Holland for himself. 


We hold that the Duval Circuit Court did not have juris- 
diction in this action to appoint a Receiver of said railroad, 


~which was beyond its territorial jurisdiction. 
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First. Because the property was realty, and no part was 
within the territorial jurisdiction of the Duval Circuit Court 
or the Judge thereof. 

The jurisdiction of the Circuit Courts as to their territo- 
rial extent, is limited to the subdivisions of each circuit 
whereof it is composed, as prescribed in the 6th Article and 
7th Section, and in the 16th Article and 3d Section of the 
Constitution; and that the equity jurisdiction of the Cir- 
cuit Courts as to their territorial extent is limited to the 
circuit of each Circuit Court by the 8th Section of Article 6, 
where it says “the Circuit Courts in the several Judicial 
Circuits shall have original jurisdiction in all cases of 
equity.” 

At pages 321-2, 14 Florida Reports, Mr. Justice West- 
cott, for the court, says: “The Constitution restricts the 
jurisdiction of the several Circuit Courts to the counties 
named. The territorial subdivision of a Judicial Circuit are 
described as counties in the Constitution ; a name is given 
to each subdivision, and the jurisdictiun is necessarily limi- 
ted to such named subdivision.” 

It was not intended by the Constitution to vest a judge 
with the power to act on property outside his circuit by ap- 
pointing a Receiver thereon; and thus, as by the records 
before this court, produce mischievious litigation, and un- 
seemingly conflict between courts. 

“Where a decree is sought, which is to act on the prop- 
erty itself, the suit must be brought in the district in which 
it is located.” 13 Fla. Rep., 203; 1 Black. C. C., 537. 

“ The jurisdiction of a court of equity to decree a sale of 
mortgaged premises depends on the locality of the land, 
and not on the domicil of the owner of the equity of re- 
demption.” 3 Wall., Jr., C. C. 

“ Equity cannot act directly on land not within its juris- 
diction ; it may compel the holder of the title, who is a party 
before the court, to give effect to alien.” 16 Howard, 1; 
1 Black. C. C., 537; 3 McLean, 358. 
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The acts creating the Jacksonville, Pensacola and Mobile 
Railroad Company, and from which all its powers, and 
privileges, and rights of property existed, were public acts of 
the State of Florida; (see Sec. 24, page 35, act to perfect the 
public works of the State, 1869, and the amendatory statute 
of 1870, Sec. 9 page 14.) . 

The said acts being public acts, the Judge of Duval Cir- 
cuit Court was bound to take judicial cognizance of the ex- 
istence, rights, privileges, locality and disabilities of the 
Jacksonville, Pensacola and Mobile Railroad Company, and 
that the railroad thereof was, by the public statutes, author- 
ized to commence at Quincy and terminate at Mobile. And 
that the same was not within his territorial jurisdiction. 

By the statutes of Florida the Judge of the Fourth Cir- 
cuit had judicial cognizance that the Jacksonville, Pensacola 
and Mobile Railroad Company’s Railway was not within 
his territorial jurisdiction. 

The facts alleged in the plaintiffs’ complaint showed the 
court that the Florida Central Railroad Company had not 
been consolidated with the Jacksonville, Pensacola and Mo- 
bile Railroad Company. 

At the time the Receiver was appointed by Judge Gillis, 
an action was not commenced against the Jacksonville, 
Pensacola and Mobile Railroad Company; and if this is 
true, it follows a Receiver could not be appointed. 2 Dan- 
iels C. P. and P., pages 1422, 1426. 

Section 78 of the Code says: “ Civil actions in the courts 
of record of this State shall commence by service of the 
summons.” Bush’s Dig., 479. We have seen that the cor- 
poration had not been served with summons, but that some 
of the individual defendants had been served. 

Section 53 of the Code, (Bush’s Dig., 472,) which pre- 
scribes “when action deemed to have been commenced,” 
only applies to the statute of limitations, &c. 

In Voorhees’ Code, p. 83, note b, commencement of ac- 
tion, he says: “ The delivery of a summons to the sheriff to 
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be served, with an intent to have it served, is the commence- 
ment of an action. But only for the purpose of defeating 
the statute of limitations, the mere issuing of a summons is 
not the commencement of an action for general purposes,” 
citing 18 Abb., 360; 7 ib., 241; 28 N. Y., 659. 

Voorhees, on the Code, p. 348, note a, on appointment, 
says: “A receiver cannot be appointed until a suit is com- 
menced, except in cases of lunatics, or where the defendant 
designedly keeps out of the way,” and cites authorities. 

So that we have shown— 

1. That Judge Gillis appointed a Receiver on all the 
property of the Jacksonville, Pensacola & Mobile Railroad 
Company, when an action had not even commenced against 
the corporation. 

2. Because the property was beyond the territorial juris- 
diction of the Judge of the Fourth Circuit. 

3. Because there was no notice given to the defendant 
corporation. 

The rule laid down by this court, Swepson e¢ al. vs. Call 
and Baker, 13 Fla., p. 359, as to the appointment of a Re- 
ceiver without notice, is: “It is insisted by the appellants 
that notice of the application and the appointment of a Re- 
ceiver should have been given, and that it is required by 
the rules of chancery. This is undoubtedly the general rule, 
but we cannot say that emergencies may not exist which 
will warrant the exercise of the power without notice.” 

Voorhees at page 348, note a, as to the appointment of a 
Receiver under the code, says: ‘“ He cannot be appointed 
without notice to the party interested, except under peculiar 
circumstances,” and cites People vs. Norton, 1 Paige, 17, 
and several authorities. 

We hold that “the peculiar circumstances” nor “ the 
emergencies” which would authorize the appointment of a 
Receiver without notice, did not exist in this case. 

1. The property is a railroad. By the complaint it is 
shown to be in operation from Jacksonville to Chattahoo- 
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chee, Tallahassee to St. Marks, and the Monticello branch. 
A part of this vast property, to wit: from Lake City to 
Quincy, and from Tallahassee to St. Marks, and the Mon- 
ticello branch, is shown to have been sold by the plaintiffs 
for $1,415,000, and that of this purchase bid $966,000 was 
paid, leaving as unpaid $449,000. See clause 4, 5 and 6 of 
the complaint. And for this balance the plaintiffs prayed 
judgment for the sum of $572,000. Grant that this amount 
was due. The same property was sold by these plaintiffs 
for one million four hundred and fifteen thousand dollars, 
and the plaintiffs alleged that the Jacksonville, Pensacola 
and Mobile Railroad Company not only owned this prop- 
erty, but that it had acquired by consolidation sixty more 
miles of another railroad, to wit: the Florida Central, and 
had constructed twenty-two miles additional from Quincy 
to Chattahoochee. So that if, as plaintiffs alleged, they had 
a lien on all this railroad property, it was on property worth 
five times as much as what they said was due them. And 
on realty, to wit: a railroad that in its very character was 
permanent and capable of responding to the decree or judg- 
ment prayed for if rendered. All the trusts alleged in others 
which they said had no priority over them, the complaint 
alleges were to extend this property, and that thousands of 
dollars had been expended in improving the property and 
paying debts and extending the road. 

2. They show they accepted a check for the balance of 
the purchase money, which check was received as cash by 
their agent, Swepson, and that they gave possession and de- 
livered titles to the purchasers, who were afterwards incor- 
porated as the Tallahassee Railroad Company, which com- 
pany afterwards conveyed the railroads so sold to the Jack- 
sonville, Pensacola and Mobile Railroad Company. They 
show these corporations, each and both, were not in exist- 
ence when this payment and delivery of titles took place. 
That the corporations were created afterwards... 

The plaintiffs state the agent, Swepson, who received this 
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check, was worth a vast property in Florida, besides the 
$960,000 of bonds they had received from him, to wit: the 
Florida Central Railroad. They do not state that it was 
given or drawn by insolvent parties or was worthless. 

They allow corporations to be created and this property to 
pass from the hands of individuals to a corporation, and 
from that corporation to another corporation, without dis- 
sent or hindrance, or attempt to do so for three years, and 
then, without notice—without asummons being even served 
on the corporation—they obtain a Receiver on, not only 
this property sold, and which lay in the Second and Third 
Circuits, but upon all the property, real and personal, of 
the corporation, and not only on that which it owns, but on 
all that it has in possession belonging to others. (See the 
order appointing a Receiver.) 

Is this such an “ emergency,” or special or “ peculiar cir- 
cumstances,” as would authorize the appointment of a Re- 
ceiver without notice ? 

Does it not appear that instead of being the object of the 
plaintiffs to proceed, according to the rules of equity prac- 
tice and jurisprudence, it was a device to obtain the control 
and possession of this vast property, by taking it from the 
corporation and its officers ? 

This demurrer, by the code, does not waive the question 
of jurisdiction. Sec. 94, Code, Bush Digest, 485. “The 
only pleading on the part of the defendant is either a de- 
murrer or an answer.” 

Section 95 declares when the defendant may demur. 

Next. We hold that Judge Archibald was disqualified 
from granting, or giving any order whatever in this case, 
saving an order to have “the same heard by some other Cir- 

cuit Judge, and to transfer the cause, because he had been 
whlei an attorney consulted by the Receiver, J. C. Greeley, 
in this case. See the record, page 441, where the Jndge re- 
fused to hear the petition of the Atlantic and Gulf Rail- 
road Company, and transferring the cause. Hence, we hold 















JANUARY TERM, 1875. 233 








The State of Florida et al. v. The J. P. & M. R. R. Co. et al. 








by the statutes of Florida, all his orders and decrees, except 
the order of transfer as above, are void. Act 1862; page 
392, Bush Digest, § 54, § 55; p. 390 ib. § 48; p. 391 ib. § 49. 

This was a petition of the Atlantic and Gulf Railroad 
Company to recover monies collected by said J. C. Greeley 
as Receiver, belonging to this corporation. See page 191, 
This petition was set for hearing in the referees’ report by 
consent, (see page 199,) and was refused to be heard by Judge 
Archibald, and ordered to be transferred. See page 441. 
Yet Judge Archibald made various orders in this action, 
and gave a final judgment in April, A. D. 1874. By filing 
this bill in the Supreme Court of the United States, the 
plaintiffs had dismissed their action in Duval Circuit Court. 
The plaintiffs filed an original bill in the Supreme Court of 
the United States in December, 1873, against Holland, 
alleging the same matters as in the Duval Circuit Court ac- 
tion, and filing the record of that State court and this action 
as an exhibit. 

They alleged, among other things, that Holland had at a 
judicial sale purchased this property, and that his purchase 
was void by reason of the property being, at the time of the 
sale at which Holland bought, in the hands of a Receiver of 
Duval Circuit Court, and these same plaintiffs prayed that 
Holland should be dispossessed of this property and perpet- 
ually enjoined from asserting any title by reason of his pur- 
chase at said sale, and that the Supreme Court of the United 
States should order the property to be returned to J. C. 
Greeley, or appoint a Receiver of that court. And the 
plaintiffs moved that court for a preliminary injunction and 
for a Receiver against Holland. Both these motions were 
heard by that court and refused, and the court ordered Hol- 
land in December, 1873, to report the receipts to that court, 
&e. 

And while thus obeying the Supreme Court of the United 
States in a cause in that court pending on bill brought by 
these plaintiffs, they, dissatisfied with the decision of the 

16 
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Supreme Court in their own canse, proceed to the Duval 
Circuit Court, and without notice to Holland, and while be 
is obeying the Supreme Court of the United States, and had 
been for four months, the plaintiffs, on this supplemental 
proceeding, obtain an order dispossessing Holland, perpet- 
ually enjoin him and take the property out of his possession 
by force, and summon him to answer for contempt of Duval 
Cireuit Court in this action. 

Holland was a purchaser at a judicial sale of all the real 
and personal property of the Jacksonville, Pensacola and 
Mobile Railroad Company, made by the United States 
Marshal By virtue of an execution issued from the United 
States Circuit Court on the 14th December, A. D. 1872, 
the sale being made on the 5th of May, A. D. 1875, while 
the Jacksonville, Pensacola and Mobile Railroad Company 
had pending a motion to the jurisdiction of Duval Circuit 
Court, and a demurrer to the plaintiffs’ complaint, which, 
in short, was that the action then brought was for a debt 
that this company was not responsible for, and could not be, 
if it would, by the 15th Section of the Act of 1869. Neither 
motion to the jurisdiction nor demurrer was decided when 
Holland sold. There was no Keceiver in possession, nor 
had there been for months prior to Holland’s seizure, levy 
and sale. 

The Judge of the Second Cireuit had decided that the 
Judge of the Fourth Circuit did not have jurisdiction to ap- 
point a Receiver. 

“Tf an execution defendant is in possession of lands at thie 
time of the levy, this is prima facie evidence of title to 
authorize a sale on execution.” 19 Wis. 253. 

Second. Holland’s rights are not liable to be taken from 
him by any waiver by pleading or otherwise of the Jack- 
sonville, Pensacola and Mobile Railroad Company after the 
levy and sale by Holland. 

The record will show that there was no waiver of juris- 
diction or other matter prior to Holland’s purchase in May, 
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1873, and even if there was by this corporation aftery rards, 
which we deny, it could not affect Holland’s title or rights 
to the property. 

The Jacksonville, Pensacola and Mobile Railroad Com 
pauy could make no consent to affect that sale by pleac ding 
or otherwise. 

But if the Duval Circuit Court had jurisdiction in April, 
1874, they had jurisdiction in May, 1878. But the plain- 
tiffs saw fit, instead of summoning Holland before the Du- 
val Circuit Court, to summon him to answer and abide by 
the decrees of the United States Supreme Court. 

And by so doing, I hold they dismissed their action in 
Duval Cireuit Court. 

Equity abhors a wenge gael of suits. “It is against tix 

whole policy of courts of equity to encourage multiplicity o1 
suits.” Story’s Eq. pleadings, $ 746, 735; 2 Foster, 23, (XN. 
H.:) 1 Daniels C. P. and P., 657-9. 

Plaintiffs sue ILolland in the Supreme Court of the Unite: 

States, pray to have him dispossessed and enjoined, and are 
refused by the court who orders Ifolland to report to tha 
court. 

Plaintiffs then dissatisfied, seek Judge Archibald, anc 
without giving Holland any notice or serving any papers on 
him, dispossess him of property purchased at a judicial sale 
lying in the Second and Third Circuits, and perpetually re- 


strain him from even setting up any right in any court, o1 
claiming so to do.. 
Therefore we hold— 
The Duval Cireuit Court did not have jurisdiction 
2. The appointment of a Receiver was illegal and with- 
out lawful authority. 

That there was no action commenced against the Jack- 
sonville, Pensacola and Mobile Railroad Company when the 
Receiver was appointed. 

4. That the complaint did not state facts sufficient to 
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constitute a cause of action against the Jacksonville, Pen- 
sacola and Mobile Railroad Company. 

5. That by reason of plaintiffs having brought suit against 
Holland in the Supreme Court of the United States, they 
had dismissed the suit in Duval Circuit Court as to him. 

8- That the judgment given on account of a frivolous an- 
swer was error. 

9. That there is no equity in plaintiffs’ case to warrant 
« decree as rendered. 

10. That for these reasons the action should be dismissed. 

11. That the orders and decrees rendered ought to be re- 
versed. 


Mr. Attorney-General W. A. Cocke tor the State. 


The State has no interest in this suit, and should not have 
been made a party. The interest of the State does not re- 
quire its further prosecution. The actuating cause in this 
suit was the desire to establish a statutory consolidation of 
the Florida Central and the Jacksonville, Pensacola & Mo- 
‘vile Railroad Companies. 

The act of consolidation was unconstitutional. The rail- 
roads could not be consolidated under the acts of the Legis- 
lature. The companies must act in relation thereto, which 
they never did. 

This suit was conceived in a fraudulent effort to obtain a 
decree of the court sustaining consolidation with a view of 
covering the fraud connected with the issuing of the four 
wnillion dollars worth of bonds of the State, which had been 
delivered to certain agents of what was illegally styled the 
Jacksonville, Pensacola & Mobile Railroad in lieu of its 
bonds, evidently considered worthless by the State, or else 
it would not have attempted to give them a factitious value 
by exchanging them for State bonds—bonds no one pretends 
to consider legal or binding, and in reality being nothing 
more nor less than an effort at a swindle. 

This suit was brought during the few weeks Lieut.-Gov- 
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ernor Day acted as Governor, by parties evidently coinci- 
ding with him, and in his interest, to sustain which they vol- 
untarily placed themselves in the strange position of filing 
a bill and attempting to set forth equities therein based 
upon the grounds cn which the same parties had success- 
fully carried through the Assembly of the State of Florida, 
by a unanimous vcte, articles of impeachment against Gov- 
ernor Harrison Rezd. Vide Articles of Impeachment against 
Harrison Reed, Assembly Journal, 1872, Art. IV., p. 259. 


H. Bisbee, Jr, for Trustees of the Internal Improvement 
Fund, Appellees. 


There are three appeals and three records in the case en- 
titled as above, which, by consent of the court and counsel, 
are argued tegether. 

The firstappeal is by the Florida Central Railroad Com- 
pany from the order dated June 22, 1872, made by Judge 
Wheaton apon the filing of the amended complaint. 

The frst error assigned is that at the time the order ap- 
pealed from was made, Judge White was the only judge 
who ould make any order in the case. 

Ifthis assignment of error is sustained, then the order 
appaled from is a nullity. The appellee contends that the 
Chif Justice could not send Judge White into Duval county 
to iold a part of the term. But if such power exists, under 
th order of the Chief Justice Judge White’s power contin- 
ud only during Judge Wheaton’s temporary absence. The 
fet that he made the order is the highest evidence that he 
vas present. 

The second error assigned is that the Florida Central 
Railroad Company was not a party. to the case when the 
order was made. Surely then this company could not ap- 
peal. It is only a party in its technical sense who can ap- 
peal. Code of Procedure, Sec. 269; 2 Abbott’s R., 390: 2 
Cal., 57; 3 Md. Ch. Decisions, 186. 

In appealing from this order the appellant assumes that it 
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conierred new authority upon the Receiver, J. C. Greeley, 
over the road east of Lake City, and that the appellant was 
entitled to notice. On the other hand, the appellee contends 
that the order appealed from conferrec no authority what- 
ever upon the Receiver. 

The record discloses that Greeley was appointed Receiver 
March 20, 1872, over the entire road west of Jacksonville; 
and the court is specially urged to bear in mind that the 
original complaint alleges that Chase ard others were in 
possession of the road under a deed of trust made by the 
Jacksonville, Pensacola & Mobile Company October 2, 1871, 
and that the Florida Central Company wis consolidated 
with the Jacksonville, Pensacola & Mobile Company. Vide 
original complaint, subdivisions 12, 13, 14, 16, aso 17 and 18. 
The amended complaint also alleges the same acts more in 
cdetail. 

This court must assume as true every fact whic; the court 
below had a right to assume as true, and the appdlant can- 
not for the first time on appeal question the truth 0° a state- 
ment of fact. An appeal lies only to correct errors «f law. 
Abbott’s N. Y. Digest, vol. 6, p. 22; S Wend., 21); 10 
Barb., 112. 

This court then, for all purposes of this appeal, musttake 
t for granted that consolidation had taken place, and hat 
‘hase et al., Trustees, were in possession of the propety 
ander a deed of trust, which did not expire until Octobei2, 
1873, and which deed treated the entire road as the propety 
ot the Jacksonville, Pensacola & Mobile Railroad Compan, 

As Chase et al. have not appealed, the question as t 
whether or not the Receiver was properly appointed, as be 
tween them and the plaintiffs, is not before this court. The 
inain question raised is what were and are the rights of the 
Florida Central, assuming, for sake of argument, that there 
was such a company, and what were the proper judicial 
steps for such company to recover possession of its property, 
if it had any, in the possession of the Receiver? 


' 
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- The appellee submits that there was but one mode of pro- 
ceeding knownto judicial proceeding for the appellant to 
pursue to recovr possession of its alleged property, and that 
was to apply b the court below by petition setting up its 
title to the proerty claimed, and praying for an order upon 
the Receiver t: deliver up the property to it. 

When a pary is out of the possession of property to which 
he claims the 2gal title, and he finds a receiver in possession 
of it, in a suitagainst the parties in possession he must inter- 
vene, allege, nd prove his title to be superior to the title of 
the party fond in possession, and ask to have it delivered 
up to him. 

If the cort below denies his application, he can then ap- 
peal from te order denying it, but not before. Upon this 
point we «€ the following authorities, and challenge judi- 
cial auth’ity to the contrary: 14 How., 52, 60, 61, and 
opinions ’ the court and cases cited therein; 7 Paige, 513; 
9 ib., 37; 3 Gordon & MacNaghton R., 104; Lord Truro’s 
opinion ited in 14 How., 60-1; 9 Ves., 335; 6 ib., 287. 

Thearty out of possession mustspursue the above course, 
“althigh his right to possession is clear.” 2 Dan. Ch, Pr., 
14326 Ves., 287. 

ourt of equity will not on such application aid a party 
uns he shows a right free from apparent doubt, and that 
heas been guilty of no negligence, but been active and 
yiant in the assertion of his‘rights, and that he is acting 

;zuod faith. 1 How., 161, 191; 8 ib., 210; 9 Peters, 416. 

{Lad the appellant taken this course, and intervened as it 
ight to have done, all the confusion, irregularity, and dis- 
rder which are disclosed by the record would have been 
woided. 

Now examine the course taken by the Florida Central 
Railroad Company, the appellant. The appellant was silent 
and took no steps at all to recover possession until March, 
1873, when it appealed from the order of June 22, 1872. 
The property was out of its possession, as appears from the 
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record from June, A. D. 1870, to March, 1873, nearly three 

‘years. From June, 1870, to October 2, 1871, it was in the 
possession of the Jacksonville, Pensacola & Mobile Com- 
pany. From October 2, 1871, to 20th March, A. D. 1872, 
it was in the possession of Chase, Gordon and Ambler, un- 
der deed of trust. From March 20, 1872, to the last of May, 
1872, it was in the actual possession of J. C. Greeley, Re- 
ceiver, appointed in this cause. From the last of May, 1872, 
to March 20, 1873, it was in the actual though irregular and 
wrongful possession of Receiver James M. Baker, appointed 
at the suit of E. M. L’Engle. 

It is submitted that the silence and acquiescence of the 
appellant all this sime is remarkable and inexplicable. Is it 
possible that a party with any just claim to property would 
suffer it to remain in the hands of other parties for three 
years—especially a valuable railroad property? Surely un- 
der such a state of facts a court of equity would not order it 
delivered up to them without the proof of legal title beyond 
all doubt. : _ 

Has Receiver Greeley ever been discharged? Clearly he 
has not. 

I need not cite authority to show that when a Receiver 
has been put in possession of property, he must hold that 
property until he is ordered to deliver it up by the court 
appointing him. He must obey the order appointing him 
until he gets another order directing him to detiver it up. 
No such order has ever been given. 

Even an order vacating the order appointing him does not 
relieve him unless he is directed to deliver up the property. 

There is not a word in the record to show that the order 
ot March 20, 1872, appointing Greeley Receiver, has been 
revoked or vacated. 

Appellant contends that the appellee has admitted by the 
language of the amended complaint, filed June 22, 1872, 
that Greeley was displaced from thé possession of the road 
east of Lake City. 
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In the amended complaint it will be seen that plaintiffs 
alleged that Baker had been appointed Receiver at the suit 
of L’Engle over the road east of Lake City, and Greeley 
displaced therefrom. 

But the very object of alleging this was to complain of it, 
as we do complain of it in such amended bill, and ask that 
Greeley may, be restored to possession. Certainly a party 
may allege an act done without alleging that it was right- 
fully or legally done. Complaint alleges Baker’s appoint- 
ment, and that Greeley was displaced from possession, but 
not that it was duly or legally done. We contend that 
Greeley could not be regularly and legally displaced in any 
way other than by an order entered in this case, whereas he 
was actually displaced by an order entered in L’Engle’s suit. 

The amended complaint set forth the proceedings in 
L’Engle’s suit, and asked that Greeley might be restored, 


when the court entered the order of 22d of June, 1872. This 


order itself states that Greeley had been previously ap- 
pointed, and purports to vacate the order appointing Baker, 
and then proceeds to declare that Greeley shall “ be held 
and regarded as such Receiver over the whole line of rail- 
road,” &c. Thus it plainly appears— 

1. That,the order of June 22d, 1872, did not appoint 
Greeley Receiver. 

2. That it assumed the validity of the order of March 20, 
1872, and that the same was still in force. 

3. The order of June 22d assumed that Greeley was already 
the legally appointed Receiver, and that Baker was improp- 
erly put in possession, and proceeded to vacate the order 
appointing Baker. 

4. The order of June 22d does not confer any new authority 
upon Greeley. It removes Baker, but does not order him to 
deliver up the property to Greeley even. 

It vacates Baker’s appointment and thus leaves Greeley 
free to exercise his powers under the order of March 20, 
1872. 
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The language of the order, “shall be held and regarded 
as such Receiver,” &c., is without legal effect. It is simply 
a declaration that Greeley had been previously appointed, 
and that all his powers as such should be respected, but did 
not confer any new power upon him. 

5..The appellee therefore contends on this point that 
whether this order of June 22, 1872, is confirmed, or re- 
versed, or declared void, as it should be, Grecley’s authority 
stil] continues under the order of March 20, appointing him. 

The possession of a Receiver cannot be disturbed by an 
order entered in another case. 14 How., 65, e¢ seg.; 2 
Paige’s Ch., 342; 10 ib., 43; 2 Vol. Redfield on Railways, 
363; Edward’s on Receivers, p. 12. 

The commencement of another suit by L’Engle to recover 
possession of property in possession of Receiver Greeley was 
a contempt of court. 14 How., 65-6-7. 

‘The following applies to all three of the appeals, and dis- 
eusses in the main the following three propositions : 

First. That all orders made in the case subsequent to 
June 22, were properly made and should not be reversed. 

Second. That the complaint and amended complaint made 
a proper case for the appointment of a Receiver. 

Third. That the court below had jurisdiction gvhether or 
not the Florida Central Company was consolidated with the 
Jacksonville, Pensacola and Mobile Company, and that 
consolidation is well made out upon the allegations in the 
complaints. 

The appellee has already shown that the Florida Central 
Railroad Company was not in possession of any part of the 
railroad when Greeley was appointed, nor when the order 
of June 22, 1872, was made, and now calls the attention of 
the court te the fact that not one of the parties who has ap- 
pealed was in possession of or exercising any control over 
any part of the road when the Receiver, Greeley, was ap- 
pointed, nor were any of them parties to the case. 

It is a remarkable feature if this case, or of these cases, 
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that every one of the appellants got into the possession of 
the property without applying to the court below to deliver 
it up, and therefore in contempt of its authority. We have 
already shown by authority that a party out of possession, 
when a Receiver is appointed and not made a party to the 
case, must apply to the court, set up its title and pray for 
possession. 

A party cannot have the sufficiency of his title passed 
upon for the first time in the appellate court. The latter 
can only correct errors of law committed by the court be- 
low. 

Now the Circuit Court of Duval county has never passed 
upon the title of the Florida Central nor of Holland. They 
have never come into that court and set up their title, and 
it is, therefore, plain that this appellate court cannot now 
decide whether or not the appellants have any title worthy 
of protection. In other words, the whole theory of the ap- 
pellees is that as between the parties, plaintiffs and defend- 
ants in possession, Greeley was properly and rightfully ap- 
pointed Receiver, and all subsequent proceedings of the 
appellants to get possession of the road have been irregular 
or void, and in contempt of the order of the court below. 
That the orders upon Holland and L’Engle e¢ a/., to deliver 
up possession and restraining them from interfering, were 
necessary to protect the Receiver in his possession. 

These appellants are all trespassers and interfering claim- 
ants, and cannot question the validity of the order of March 
28, 1872, appointing Greeley Receiver. 14 How., 65; 20 
ib., 594, and cases cited. 

Holland acquired what interest he has after Greeley was 
appointed Receiver. The sale by United States Marshal, 
when the property had been taken possession of by the State 
court, was a nullity, whether the Receiver was in actual 
possession or not. 14 How., 52. 

It is submitted that so far as these appellants’ actions are 
concerned, and the actions of other parties in a suit before 
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Judge White, these are all efforts, and should be regarded as 
efforts to impede and obstruct the Circuit Court of Duval 
county in the administration of justice and to acquire the 
possession of the railroad property, without applying to that 
court. 

Cause of Action—The cause of action by the Trustees of 
Internal Improvement Fund was $472,000, the balance of 


purchase money due and arising from the sale of the rail- 


road west of Lake City. 

The original complaint alleges that F. Dibble and asso- 
ciates acquired possession, without paying this balance, by 
fraud, covin and collusion, and that all the parties, Little- 
field and others, acquired all their interests as stockholders 
in the Jacksonville, Pensacola and Mobile Company with 
notice of the fraud, and the trustees had the clear equitable 
right to follow the property and subject it, its rents and 
profits and income, to the payment of this balance of pur- 
chase money, especially after it had been put into the pos- 
session of Chase e¢ a/. in trust to pay other debts and extend 
the railroad westward. 

Now the complaint alleges that the Jacksonville, Pensa- 
cola and Mobile was the owner of the road east of Lake 
City, and had included it in its deed of trust to Chase e¢ al. 
As a railroad is an entity, the court could not appoint a Re- 
ceiver over a part of an entire road, even though the lien of 
plaintiffs extended to but that part of the road. 

Again: The plaintiffs contend that the Jacksonville, Pen- 
sacola and Mobile Company, by purchasing with notice of 
the fraud, subjected all its property to the payment of the. 
balance of purchase money. 

2. Cause of action is the demand of the State of $224,000 
for the fraud of over-issuing that amount of State bonds. 
This was a demand by the State against the Jacksonville, 
Pensacola and Mobile Company, and a good cause of action 
itself. 


The amended complaint sets forth two other causes of 
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action, to wit: non-payment of interest on the four millions 
railroad bonds held by the State, and non-payment of sink- 
ing fund due trustees on account of Internal Improvement 
bonds. 

With all these demands against it, the Jacksonville, Pen- 
sacola and Mobile Company had put all its property in the 
hands of trustees to pay other simple contract debts, and to 
extend their road westward, without making any provision 
to pay the plaintiffs. Both complaints allege that the Jack- 
sonville, Pensacola and Mobile Company is insolvent, and 
that there is no other way to collect plaintiffs’ demands save 
from the railroad property and its income. 

Authority as to a proper case being made for a Receiver. 
— A Receiver will be appointed in all cases where the in- 
come of the estate is required to meet the incumbrances, 
and is at the present time being so applied as not to be 
legally applicable to reduce the ineumbrance.” Redfield on 
Railways, 4 Ed., Vol. 2, p. 361, Sec. 22. 

And for this purpose the court will, through its Receiver, 
manage the affairs of the company for any length of time. 
Ib., 361-2. 

For allegations of misapplication of the income of the 
road, vide original complaint. 

Allegations of insolvency, vide last part of original com- 
plaint and amended complaint, alleged that several judg- 
ments have been recovered against the company, which is 
the best evidence of insolvency. 

“Where there are no persons authorized to take charge 
of the affairs of a corporation, or where fraud is shown or a 
fund is in danger of being wasted or misapplied, a Receiver 
will be appointed.” 2 Abbott’s N. Y. Dig., 144; 1 Paige, 
587; 3 Johns. Ch., 48; 1 Barb. Ch., 644. 

“ Assignment of corporate property for the benefit of par- 
ticular creditors is an obstruction to the rights of other cred- 
itors, and a good ground for the appointment of a Receiver.” 
12 Barb., 27. 
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Applying the principle of the authorities cited above, the 
appellee submits that a strong case was made for the ap- 
pointment of a Receiver. 

Jurisdiction.—The appellants contend that the court be- 
low had no jurisdiction on two grounds— 

1. They claim that the road east of Lake City did not be- 
long to the Jacksonville, Pensacola and Mobile, and that 
no part of the road west of Lake City could be reached by 
the Duval county court, because it was not within the terri- 
torial limits of the Fourth Circuit. 

The appellee contends that the court below had jurisdie- 
tion on three distinct grounds— 


1. On the ground that the whole line of road west of 


Jaksonville was in possession of Chase, Gordon, Wc., trus- 
tees, who were operating it as one road, and as the property 
of the Jacksonville, Pensacola and Mobile Company. 

2. Because the road east of Lake City was consolidated 
with the road west, or that the Florida Central was consoli- 
dated with the Jacksonville, Pensacola and Mobile Com- 
pany. 

3. That the court below has jurisdiction even without 
consolidation. 

What is consolidation? * Consolidation or amalgamation 
seems to imply such a consolidation of the companies as to 
reduce them to a common interest.” Redfield on R.,2 Vol. 
577. 

Now it cannot be denied that possession and ownership 


constitute a complete title to property. The allegations of 


the complaints show beyond a doubt that the Jacksonville, 
Pensacola and Mobile Company, prior to October 1, 1871, 


had the actual possession, and on that day made a deed of 


trust of all the property from Jacksonville westward. 

Now the complaint and amended complaint allege that 
Littlefield, in June, 1870, owned nearly all of the stock in 
the Jacksonville, Pensacola and Mobile Company. He, 
therefore, had the control of the road west of Lake City. 
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The complaint and amended complaint allege that Little- 
field, in the spring of 1870, owned 3,110 shaces of the Flori- 
da Central out of 5,510 shares, the entire stock in the com- 
pany. That he contracted for nearly all the remainder of 
the stock, and paid for all the remainder save about 355 
shares. 

He, Littlefield, thus acquired the title and power of con- 
trolling the possession of both roads. What did he do? 
Instead of running the roads separately under two distinet 
organizations, he created and put in possession of the whole 
line the ofticers of the Jacksonville, ’ensacola and Mobile. 
IIe, therefore, had the unity of interest and possession. The 
complaint (amended) alleges that he purchased the stock 
of the Florida Central for the purpose of effecting a consoli- 
dation. Inasmuch as he did own all the stock when he 
wanted to exchange bonds with the State, (which was co- 
temporary with the purchase of the stock,) he called a meet- 
ing of the stockholders—they voted to issue bonds, the pro- 
ceeds to be placed in ILouston’s hands to be applied to pay 
for the stock. 

All the stockholders who sold out of course had no far- 
ther interest in the railroad ; they looked to their contract 
for their money, and nearly all the stock interest of the Flor- 
ida Central became merged or amalgamated with the stock 
interest of the Jacksonville, Pensacola and Mobile, all being 
held by Littlefield. Ilere then was a complete reduction 
of both companies to one common interest. . 

Littletield treated the roads as consolidated, put the same 
officers in charge of the entire line and kept them and a deed 
of trust was made. To these transactions and acts of amal- 
gamation or consolidation no one made any objection, and 
for the good reason that it was for the interest of the stock- 
holders of the Jacksonville, Pensacola and Mobile, and the 
stockholders of the Florida Central having sold out, and had 
no right or interest to object. 

There was a general acquiescence of all stockholders, and 
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the “shortest acquiescence will estop any stockholder from 
objecting.” Redfield on R., Vol. 2, 576. 

Upon this state of facts it seems difficult to say that there 
was no consolidation in point of equity, just as much as if 
the stockholders had signed a written instrument to that — 
effect. Consolidation followed from acts done. 

Now a consolidation is the legal consequence of acts done 
by the corporators, (stockholders.) If the statute authorizes 
it and acts are done that amount to it, it is effected. It is 
in legal effect the surrendering up by one company of its 
franchises to the Legislature, and, eo instanti, a grant by the 
Legislature of those franchises to another company. 

“A deed of transfer or articles of agreement has no effect 
whatever to pass the corporate franchises from one company 
to another. The transfer of corporate franchises is the legal 
result of acts done by the corporators by force and operation 
of the statute authorizing the transfer or consolidation. Such 
deed or articles of agreement are only evidence of those 
acts from which the legal result follows.” 5 Clarke’s Iowa 
R., 357; 22 Ohio R., 412, 428, 429; 16 Ind. R., 172; 1 
Wallace R., 25; 21 Ill., 457; 7 Ind., 369, 373; 10 ib., 93, 
94; 6 ib., 318; 9 ib., 358, 359; 16 ib., 46; 11 ib., 399, 415; 
30 Penn. R., 46. 

In 22 Ohio cited, less than two thirds of the stockholders 
consented to the consolidation. 

The acts of consolidation may be proved by parol; they 
need not be in writing. (In the case at bar the acts are 
alleged.) - 

The acts and consent of corporators may be proved by — 
parol, though the charter directs them to be in writing, and 
the records of the corporation are silent. 12 Wheaton, 64, 
72, 73, 74; 15 Ind. R., 55; Angell and Aimes on Cro., See. 
284. 

The law of presumptions and estoppel applies to corpora- 
tiens the same as to individuals. 12 Wheaton, 70; Angell 
and Aimes on Cor., Secs. 112, 283-4. 
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“Acts done by corporations, which pre-suppose the exis- 
tence of other acts to make them legally operative, are pre- 
sumptive proof of the latter, and slight acts are held suffi- 
cient for this purpose.” 12 Wheaton, 70. 

If the officers of a corporation openly exercise a power 
which pre-supposes a delegated authority for this purpose, 
and other corporate acts show that the corporators must 
have contemplated the legal existence of such authority, the 
acts of such officers will be deemed rightful, and the dele- 
gated authority will be presumed. Id., p. 70; Herman on 
Estoppels, Secs. 539, 540, 543. 

Votes of corporators may be presumed from the existence 
of corporate power which pre-supposes their existence. 12 
Wheaton, 71-2-3. 

Corporations may surrender valuable rights without vote 
or deed. Id., 73; 1 Pick., 297. 

According to the principle of these authorities, the acts of 
ownership exercised over the road east of Lake City by the 
Jacksonville, Pensacola and Mobile Company and its offi- 
cers, deed of trust, &c., indeed full corporate powers and 
franchises will be deemed rightful, and the law presumes 
that such power and franchises were duly conferred without 
further evidence. 

Section 14 of the Act of June 24, 1870, confers upon the 
railroad companies authority to consolidate “on such terms 
as may be agreed on, and such companies are authorized to 
settle the terms of consolidation by arbitration or otherwise.” 

It will be observed that the mode and manner of consoli- 
dation is left by the statute indefinite and to the discretion 
of the companies, only there must be a majority assent of 
the parties in interest. It has already been shown that the 
acts of consolidation in this case were assented to by nearly 
all of the stockholders of the Florida Central and of the 
Jacksonville, Pensocola and Mobile Company. 

Where a corporation have power to do an act, they may 


be estopped from objecting that the form they adopted was 
17 . 
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not the mode prescribed in the charter. 22 Com., 502; 52 
Penn., 506; Hermon on Estoppels, Sec. 563. 

“A corporation, by the acts of merging into another cor- 
poration, is estopped from claiming that it is a distinct and 
independent corporation.” 5 Clarke, Iowa, 357; Hermon 
on Estoppels, Sec. 543; 1 Paige, 595; 8 Cowen, 387. 

It is claimed that a single stockholder of a single share of 
stock may prevent consolidation, and that it cannot be done 
without his consent. It is also eyes that the fact that 
Mr. L’Engle brought a suit in May, 1872, shows that he did 
not consent; but this was two years aes the actual consol- 
dation and merging of the two companies took place, and it 
has not been proven yet that Mr. L’Engle is a stockholder. 
If he was, he is estopped, for the ** shortest acquiescence will 
estop a stockholder from objecting.” 2 Vol. Redfield, 576. 
23 How., 381. 

In this case a stockholder was held estopped from setting 
up objections to the validity of bonds issued upon the author- 
ity of less than two thirds of the stock, after the lapse of six 
months. 7 Ohio, N. 8., 327; 6 ib., 119. 

The objecting stockholder must allege and prove that he 
expressly dissented, and the burden of proof is not on the 
other side to show his assent. 8 Fla. It., 371. 

The amalgamation of the two companies was acquiesced 
in for over two years without objection, and even Mr. 
L’Engle did not object till after this suit was brought. No 
objection was made till it was found the road had slipped 
from the hands of irresponsible men, who preferred to pocket 
the income of the road instead of paying its just debts. 

“The conduct of corporations and stockholders and their 
acquiescence is to be viewed by the court from an external 
position.” 23 How., 460. 

It is submitted that upon the allegations in the complaint 
upon which this Receiver was appointed, the roads were in 
fact and in point of equity consolidated, and the court below 
was justified in so considering them. 
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But if there was not a consolidation there is a good cause 
of action and ground for appointing a Receiver over the 
road east of Lake City, set forth in the amended bill, that 
is the arrears of interest on $1,000,000 of bonds. 

If the Florida Central had a separate existence, and had 
so little regard for its credit and for its creditors as to allow 
the Jacksonville, Pensacola and Mobile to take possession of 
it and make a deed of trust ot it, and failed to pay its inter- 
est, then, under the authorities cited above, a Receiver 
should be appointed. The ceurt had jurisdiction to make 
the appointment; and as to the road west of Lake City, no 
one can raise the question of jurisdiction but the trustees in 
possession of the Jacksonville, Pensacola and Mobile Com- 
pany. Holland cannot raise the question ; he took nothing 
by his purchase but a bag of wind. A railroad or part of a 


railroad cannot be sold on execution at law. 


A corporation may be sued in any county where it exer- 
cises corporate powers or franchises, and may be sued in 
any county where it has an office, though no part of its road is 
in such county. 15 Ill. R., 436; 5 Iowa R., 518, 520; 2 

Richardson 8. C. Law R., 512; 8 Iowa [It., 260; 1 Strob- 
bart’s Law R., 70; Angell and Aimes on Cor., Sec. 107; 12 
Wallace, 65. 

Where a corporation has an office in more than one coun- 
ty, suit may be brought in either. Angell and Aimes on 
Cor., Sec. 107, notes 2,3; 17 Me. R., 434; 12 Grattan, 655 : 
7 Ind., 25. Laws of State of Florida, (1868, ) Chapter 1639. 
Sec. 24, as follows: “Suits against corporations shall be 
comuanesd only in the county where such corporation shall 
have or usually _— an office for the transaction of its cus- 
tomary business. * * * Summons shall be served on 
the President or other chief officer of the company.” Id., 
Sec. 25. . 

Under the Code of procedure of Florida, defendant may 
be sued in any county. If the defendant objects to the trial 
of the case in the county where the suit is brought, he must 


' 
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apply to the court for removal to what he claims is the 
proper county. Code of Procedure, Act of February 19, 
1870, Secs. 74-5-6-7. 

It is too clear for argument that the Jacksonville, Pensa- 
«ola and Mobile Railroad Company, exercising its functions 
in’ Duval county, was, under the statutes of Florida, liable 
to be sued in that county, and that the Circuit Court of that 
county had jurisdiction of the person or corporate body and 
the trustees of that body. 

A court of chancery, with jurisdiction of the defendant, 
can appoint a Receiver over property even beyond its 
jurisdiction. Edwards on Receivers, pages 6, 7; 2 Paige’s 
Ch. R., 615. 

This power will be exercised by the court if necessary by 
compelling the defendants to make such assignment of it as 
to vest the title and possession in the Receiver. 17 How., 
322; 2 Paige’s Ch. R., 615. In this case the question arose 
touching property beyond the State of New York. 

In the case of Booth vs. Clark, 17 Howard, the doctrine is 
admitted that in such case the court may compel the de- 
tendant to execute a deed or assignment so as to vest the 
title and possession in the Receiver of property not within 
its jurisdiction. 

“He (Receiver) is the representative of the court, and 
may, by its direction, take into possession every kind of 
property which may be taken in execution, and also that 
whieh is equitable, if of a nature to be reduced to posses- 
sion. The appointment of a Receiver is an equitable execu- 
tion.” Edwards on Receivers, p. 6; 17 How., 331; Jer. 
Jur. Eg., 249. 

Now any execution which the State court may issue in 
the case after final judgment will be of “ full force and 
effect throughout the State.” 

Statutes of Florida upon this subject are as follows: “If 
any judgment at law or decree in chancery shall be ren- 
dered against any corporation, it shall be lawful for the 
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plaintiffs in the suit to sue out either a distrain or jieri 
facias or elegit as he may think proper, and said writs of 
jeri facias and elegit may be levied as well on the current 
money as on the goods and chattels of said corporation.” 
Act of Nov. 23, 1828, Sec. 58, Thompson’s Dig. of the 
Laws of Florida, 354; Bush’s Digest, 324. 

“All writs of execution shall bear date as of the day on 
which they shall be issued, and shall be directed to all and 
every the sheriffs of the State of Florida, and shall be of 
full force throughout the State.” Thompson’s Digest, 355 ; 
Bush’s Digst, p. 324, Sec. 3, Acts of February 17, 1833, and 
of March 15, 1844. 

“All writs of execution upon any judgment obtained for 
the use of the State in any of the courts of the State in any 
one county, may run and be executed in any other county 
of the same, but shall be issued from and made returnable 
to the court where the judgment was obtained, any law to 
the contrary notwithstanding.” Act of February 10, 1832, 
Sec. 6; Thompson’s Dig., 417. 

“Execution may be issued at the same time to different 
counties. teal property adjudged to be sold must be sold 
in the county where it lies by the sheriff of the county or 
by a referee appointed by the court for that purpose, and 
thereupon the sheriff or referee must execute a conveyance 
to the purchaser, which conveyance shall be effectual to 
pass the rights and interests of the parties adjudged to be 
sold.” Code of Procedure, Act February 19, 1870, Sec. 
232. 

These laws vest the Circuit Courts with power to reach, 
by a final execution or decree, any property of the defend- 
ant in any part of the State, and if such court has jurisdic. 
tion by final process over property in any part of the State, 
it would be a strange doctrine—indeed a judicial anomaiy 
—to hold that such court has not jurisdiction by a prope1 
interlocutory process over the same property before fina! 
judgment. Besides, there is a general grant of judicial 
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power in te Constitution so broad and comprehensive as to 
leave no room for doubt on this subject. It is in the follow- 
ing words: “ The Cireuit Courts and the judges thereof 
shall have power to issue writs of mandamus, injunction, 
yuo warrento, certiorarz, and all other writs proper and ne- 
cessary to the complete exercise of their jurisdiction.” * 
* * Const., Art. 6, Sees. 7, 8; Bush’s Digest, 386. 

Without power to take possession of property by interme- 
diate remedial writs, the court would fail in the complete 
exercise of its jurisdiction by the removal or destruction of 
the property before final judgment. 

Vhen jurisdiction of action acquired.—* From the time of 
the service of the summons in a civil action or the allow- 
ince of a provisional remedy, the court is deemed to have 
acquired jurisdiction and to have control of all the subse- 
quent proceedings.” Code of Procedure, Sec. 90; Bush’s 
Dig, 484. 

Summons may be served anywhere within the State, and 
it defendant is not found within the State, service may be 
made by publication. Id., Sees. 85-6; Bush’s Digest, 481. 

The detendants err in supposing that the jurisdiction of 
the Cireuit Courts is restricted to the counties within their 
respective circuits. Such courts are limited to suits brought 
within the circuit, but in a suit brought within the circuit 
such court has jurisdiction over the defendant or subject 
matter anywhere in the State. 

[f the appellants theory is right, then Judge Bryson could 
exercise jurisdiction only over that part of the road in his 
Circuit, and Judge White over that in his Cireuit ; there- 
fore the road could only be sold in separate parcels. Such 
argument proves too much. 

Suppleirental Complaint.—The supplemental complaint 
sets forth how the Florida Central was kept on foot, to wit: 
by the illegal voting of some +,410 shares of stock in the 
hands of Houston, which belongs to Littlefield and which 
the latter had paid for. It was by the voting of this stock, 
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without Littlefield’s consent, that the Florida Central was 
illegally kept up. The parties claiming to be stockholders 
and directors are made parties defendant so that they may 
be compelled to show their interests and restrained from 
using the name of the Florida Central until their right to 
do so shall be ascertained. They surrendered their franchise 
to the Jacksonville, Pensacola and Mobile, and cannot be 
permitted to attempt to exercise them again by fraud and 
chicanery. 

Doing acts or suffering acts to be done that destroy the 
end and object for which a corporation was created, must 
be regarded as equivalent to a surrender of its rights. 2 
Abbott’s N. Y. Digest; 19 Johns., 456; Hopkins’ R., 300 ; 
6 Cowen, 217; 17 N. Y. [t., 93, e¢ seq. 

“The election of trustees, made apparently for no other 
purpose than to keep the company in existence, will not 
prevent a dissolution.” 8 Cowen, 387. 


WESTCOTT, J., delivered the opinion of the court. 


Appeals are prosecuted in this case by the Florida Central 
Railroad Company, Daniel P. Holland, Edwin M. L’Engle, 
Francis F. L’Engle, F. B. Papy, George R. Foster and Theo- 
dore Hartridge. 

The first question which arises under the errors assigned 
is, was the Judge of the Fourth Circuit qualified to hear this 
case ¢ 

It is insisted by defendant, Daniel P. Holland, that the 
Judge of the Fourth Circuit has been of counsel in this cause. 

It appears from the record that Judge Archibald, before 
his appointment as Judge, represented the receiver in an ap- 
plication by the Atlantic and Gulf Railroad Company for 
an order for the payment of moneys due it by the receiver. 
This company owned a line of railway connecting with the 
road in the possession of the receiver, and it was claimed 
that he had moneys due it for through tickets and freights. 

This was a matter independent of the main suit, in the 
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consideration of which it was not necessary that the attorney 
should have formed any opinion, or to have investigated the 
equities of this case, or the propriety of the appointment of 
the receiver, or any question between the parties to this con- 
troversy, which he afterward decided as Judge. 

We think there is nothing in the objection, and the chal- 
lenge must fail. 

We first consider the case of the Florida Central Railroad 
Company. 

This company takes an appeal, claiming to be a party to 
the suit, with the right to appeal and to be heard. On the 
other hand, the respondents insist that it is no party, that 
its position is that of a person claiming title paramount, that 
it was not in possession when the receiver was appointed, 


- and that it should intervene by petition to be examined pro 


interessee suo. To the original complaint the Florida Cen- 
tral Railroad Company was ne party. This complaint al- 
leged that the possession of the line of road from Lake City 
to Jacksonville was then in Chase and Flagg, trustees, who 
held such possession under a deed of the Jacksonville, Pen- 
sacola and Mobile Railroad Company, in which it claimed 
ownership of the entire line. This deed purported to con- 
vey to these parties the entire line of road for a term of two 
years. 

If this suit had proceeded under this original complaint, it 
may be true, that, according to the rules of equity practice 
prevailing before the code, the Florida Central Railroad 
Company, if it claimed title paramount to the Jacksonville, 
Pensacola and Mobile Railroad Company, the lessor in the 
deed mentioned, as well as against the lessees in possession, 
should have intervened by petition. 

But however this may have been under the original com- 
plaint we need not determine, as the same case is not pre- 
sented by the amended and supplemental complaint, and the 
subsequent proceedings in the case. That complaint sets up, 
by way of supplement, that E. M. L’Engle, claiming to bea 
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stockholder in the Jacksonville, Pensacola and Mobile Com- 
pany, and in the Florida Central Company, as two distinct 
corporations, has filed a bill against the Jacksonville, Pensa- 
cola and Mobile Company and others, claiming rights to the 
exclusion of the plaintiffs in this cause, and that the receiver 
heretofore appointed in the case has been, on the application 
of the said L’Engle, and by order of this court, displaced as 
receiver of that part of the Jacksonville, Pensacola and Mo- 
bile Railroad, lying between Lake City, Florida, and Jack- 
sonville, Florida, described in his bill as the Florida Central 
Railroad, and another receiver appointed in his place. From 
the report of receiver Greeley, filed on the 7th of June, it 
appears that at the time the order of June 22d was made, 
the possession of what it claimed to be the Florida Central 
Railroad was with the agents and employees of that com- 
pany under receiver Baker, he being one of the three re- 
ceivers of the “earnings” of the entire line of road. This 
supplemental complaint also sets up that Houston and oth- 
ers, assuming to be the owners of stock, have held meetings 
of the stockholders of the said Florida Central Railroad 
Company, claiming that it was no part of the said Jackson- 
ville, Pensacola and Mobile Railroad Company, and has 
voted said stock, although said stock did uot belong to said 
Houston, but was the property of M. S. Littlefield. 

It alleged, also, that the State of Florida, in exchanging 
securities, required that one million of the bonds should be 
executed in the name and under the seal of the Florida Cen- 
Railroad Company, and that all the necessary steps to con- 
stitute a pro forma consolidation between the Jacksonville, 
Pensacola and Mobile Company and the said Florida Cen- 
tral Company, as described by its original charter and ena- 
abling act, had not been taken. 

One of the prayers of the amended complaint was, “ that 
for the purpose of the decree hereinafter prayed, the said 
the Florida Central Railroad Company be made a party de- 
fendant hereto.” We thus see that the plaintiffs in this action 
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made the Florida Central Railroad Company a party to the 
amended complaint ; that they set up, the fact that such a 
body claimed to be in existence as a separate corporation ; 
that persons claiming to be stockholders in such corporation 
were asserting that they were the holders of a subsisting 
stock interest ; that these stockholders had, in this court, 
vaused the original receiver appointed in this case to be 
displaced and a new one appointed in the stockholders’ suit. 
On the 14th day of August, A. D. 1872, the Florida Central 
tailroad Company, upen petition and after notice, was made 
a party defendant to the suit, the order being as follows: 
“ On reading and filing the petition of the Florida Central 
Railroad Company, a corporation in this State, under and 
by virtue of the laws thereof, and proof of due service of the 
notice of this motion ; now, on motion of Peeler and Raney, 
attorneys for said Florida Central Railroad Company, Charles 
P. Cooper, acting attorney-general, appearing for the plain- 
tiffs, it is ordered that the said Florida Central Railroad 
Company be made a party defendant herein, and the sum- 
mons and complaint be amended accordingly, and that the 
cause proceed in like manner as if the said Florida Central 
Railroad Company had originally been made a party de- 
fendant herein.” On the 3d of September, A. D. 1872, this 
defendant filed its answer to the amended complaint. In the 
final decree from which this appeal is prosecuted it is con- 
sidered by the court, and is thereby adjudged, that the 
Florida Central Railroad Company shall be held and deemed 
to be consolidated with the Jacksonville, Pensacola and Mo- 
bile Railroad Company, thereby determining the principal 
issue raised by the pleadings of this defendant, and which, 
according to the pleadings, was a very important question 
in the case. Under the provisions of the code, an amended 
pleading takes the place of and supersedes the original, (4 
Howard, 174; 12 How., 521; 5 Duer, 656,) and the amend- 


ment of the complaint relates back to the commencement of 


the action. This is true ot the amended complaint, except 
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so far as it alleges supplemental matter, and that of course 
cannot be a substitute for the original. Under the provis- 
ions of the code, “ any person may be made defendant who 
has or claims an interest in the controversy adverse to the 
plaintiff, or who is a necessary party to a complete determi- 
nation or settlement of the questions involved therein.” In 
this cause, the Trustees of the Internal Improvement Fund 
seek to subject the line of railway extending from Lake City 
to Jacksonville to its claims against the Jacksonville, Pen- 
sacola and Mobile Railroad Company, one of the grounds 
being that such line of railway is the property of said com- 
pany, while in their complaint they set up that there are 
persons claiming to be owners of such road other than their 
debtor, and that there is a corporation alleged to be in ex- 
istence as the owner of said line of railway other than the 
Jacksonville, Pensacola and Mobile Railroad Company. It 
appears from the complaint, that consolidation was ques- 
tioned by persons claiming to be stockholders and a body 
claiming to be a corporation. They also claim as against 
this alleged pretended organization, that its incorporators 
have failed to comply with the conditions of sale attending 
their purchase of said line of railway. For the purpose of 
contesting these and the other questions involved in this 
controversy, the plaintiff named the Florida Central Rail- 
road Company a party, and, by a subsequent order of the 
court, it was made a party upon its petition after notice. It 
subsequently filed its answer, and it is as much bound by 
the final judgment in this case as any party can be. It is 
therefore in a condition to appeal from the orders and judg- 
ment in this case, and to raise any question which any party 
appellant can raise under the rules controlling the subject. 

As to the appellant, Daniel P. Holland, it is only neces- 
sary to say that he is expressly named a party defendant in 
the supplemental complaint of plaintiffs, filed March 25th, 
1874; that he was then in possession of the line of railway 
extending from Lake City to Quincy, claiming to hold it by 
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a title superior to that of each of the plaintiffs in this suit ; 
that this property, thus in his possession, was the subject 
matter of this litigation, and that upon the day of filing the 
supplemental complaint, the plaintiff, the Trustees of the 
Internal Improvement Fund, applied for and obtained an 
injunction against him as defendant, Daniel P. Holland. 
The other appellants are likewise parties to the supplemental 
bill. Some of these parties had not been served with pro- 
cess before entering their appeal. This, however, makes no 
difference, as they can appear voluntarily, and take such ac- 
tion as a party served with process can take. (Danl. Chy. 
Prac., 560-561; 8 Paige, 45; 1 Smith Chy. Prac. 158; 2 
Mad. Chy., 206.) These parties are before this court, there- 
fore, as appellants, entitled to be heard in respect to every 
question which they can properly raise upon such an appeal 
as they have taken. 

The appeal in this case is taken from a final decree, and 
the rule announced by this court repeatedly is that such an 
appeal brings up the whole merits of the cause, and the pre- 
vious proceedings generally. (2 Fla., 301-2; 4 Fla., 363-4; 
9 Fla., 50; 10 Ohio, (State,) 511; 9 Wis., 495; 17 Mrid., 
231; 17 John., 559; 1 John Cas., 498.) Such, too, is like- 
wise the rule of the code. 

We come now to the consideration of the case of the Trus- 
tees of the Internal Improvement Fund and the Florida 
Central Railroad Company. 

Under the provisions of the act of January 6, 1855, enti- 
tled “ An act to provide for and encourage a liberal system 
of internal improvements in this State,” a line of railway 
from Jacksonville to the waters of the Pensacola Bay, with 
an extension to St. Marks, was designated as a proper im- 
provement to be aided from the Internal Improvement 
Fund, in the manner provided in said act. ‘Two companies 
controlling a part each of that line, the Pensacola and Geor- 
gia Railroad Company and the Florida, Atlantic and Gulf 
Central Railroad Company, having accepted the provisions 
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of that act, issued bonds under the third section thereof. 
This section provided that “ all bonds issued under the pro- 
visions of this act shall be a first lien or mortgage on the 
road-bed, iron, equipments, work-shops, depots and franchise ; 
and upon the failure upon the part of any railroad company 
accepting the provisions of this act to provide the interest, 
as herein provided, on the bonds issued by said company, 
and the sum of one per cent. per annum as a sinking fund, it 
shall be the duty of the trustees, after the expiration of thirty 
days from said default or refusal, to take possession of said 
railroad and all its property of every kind, and advertise the 
same for sale at public auction to the highest bidder, either 
for cash or additional approved security, as they may think 
most advantageous for the interest of the Internal Improve- 
ment Fund and the bondholders. The proceeds arising from 
such sale shall be applied by said trustees to the purchase 
and cancelling of the outstanding bonds issued by said de- 
faulting company, or incorporated with the sinking fund ; 
Provided that, in making such sale, it shall be conditioned 
that the purchasers shall be bound to continue the payment > 
of one-half of one per cent semi-annually to the sinking 
fund, until all the outstanding bonds are discharged, under 
the penalty of an annulment of the contract of purchase and 
the forfeiture of the purchase money paid in.” 

The Florida, Atlantic and Gulf Central Railroad Com- 
pany, owning the line of read trom Lake City to Jackson- 
ville, haying failed to comply with the requirements of the 
act as to the interest-and sinking fund upon its bonds, was 
sold by the trustees on the fourth of March, A. D. 1868, 
William, E. Jackson and his associates becoming the pur- 
chasers. The complaint alleges that there were outstanding 
bonds, and that such purchasers have failed to continue the 
payment of the sinking fund, as required by law. William 
E. Jackson and his associates, after their purchase, were 
made a body politic and corporate, to operate said line of 
road, under the name of the Florida Central Railroad Com- 
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pany. This company, as to this allegation of the complaint, 
answers that the road was purchased by William E. Jackson 
and his associates for the sum of one hundred and eleven 
thousand dollars ; that this amount was paid ; that nearly 
all of the bonds of the Florida, Atlantic and Gulf Central 
Railroad Company were paid in to the trustees by the pur- 
chasers (being rated at about twenty cents on the one hun- 
dred) and cancelled, leaving outstanding, upon which they 
were required to pay a sinking fund, only about one hundred 
and twenty thousand dollars of bonds. 

That Edward Houston was appointed the agent of the 
trustees to take up the outstanding bonds, and that said 
agent has, from time to time, as fast as he could obtain in- 
formation of their whereabouts, taken up said bonds, and 
that there is now outstanding only about twenty thousand 
dollars of these bonds. That the sinking fund due by this 
defendant was paid up to the fourth of March, A. D. 1870, 
and that said Houston, the said agent of the trustees, had 
in his hands, on the 16th of May, A. D. 1572, to the credit 


’ of this defendant, on account of said sinking fund, six hun- 


dred and thirty dollars, and that there was nothing due by 
this defendant, on account of said sinking fund, at the time 


of filing said complaint. So far, therefore, as the matter of 


the non-payment of this sinking fund is concerned, the record 
before the court below presented an issue of fact, and such 
was the state of the record at the time of the final decree, as 
no testimony was ever taken. 

The trustees, in addition to this, set up another claim in 
their complaints, amended and supplemental against this 
line of road, upon the basis of the consolidation and amal- 
gamation of the Florida Central Railroad Company with 
the Jacksonville, Pensacola and Mobile Railroad Company. 
The trustees allege that the Tallahassee Railroad Company 
and the Jacksonville, Pensacola and Mobile Railroad Com- 
pany were indebted to them for a balance of unpaid pur- 
chase money, due on account of the sale of the line of road 
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extending from Tallahassee to St. Marks, and from Lake 
City to Quincy ; that the line of road from Quincy to Lake 
City had been constrneted and owned by the Pensacola and 
Georgia Railroad Company, and the road from Tallahassee 
to St. Marks had been constructed by the Tallahassee Rail- 
road Company. 

That the two last named companies had accepted the pro- 
visions of the Internal Imprévement Act, and had issued 
first mortgage bonds on their respective lines of road. That, 
failing to pay the interest and sinking fund, as required by 
law, the roads were seized and sold. That there is a large 
balance of the purchase money for these roads due and un- 
paid by the purchasers thereof, and that there have been no 
payments made by them on account of the sinking fund. 
That, subsequent to this sale, the Jacksonville, Pensacola 
and Mobile Railroad Company was incorporated, with power 
to complete, equip and maintain a connection by railway 
between Jacksonville and Pensacola; and that, under said 
act, the several corporations owning any part of this line 
might be consolidated by a majority vote of the stock ; and 
that the companies owning the lines of railway from Quiney 
to Lake City, and from Tallahassee to St. Marks, and from 
Lake City to Jacksonville, have been consolidated and amal- 
gamated with the Jacksonville, Pensacola and Mobile Rail- 
road Company, whose owners and incorporators, together 
with the said line of railway, are liable for the balance of the 
unpaid purchase money due the trustees, and the sinking 
fund due on the outstanding bonds. The last supplemental 
complaint, filed after the answer of the Florida Central Rail- 
road Company, sets up other and additional facts as to the 
matter of consolidation, but its effect cannot be more than 
to make an issue of fact. 

The claims of the trustees arising out of the balance due 
on the purchase of the roads from Quincy to Lake City and 
from Tallahassee to St. Marks, can exist against the road 
from Lake City to Jacksonville only upon the hypothesis 
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that it is the property of their debtor, the Jacksonville, Pen- 
sacola and Mobile Railroad Company, or through some rela- 
tion of the Jacksonville, Pensacola ‘and Mobile Railroad 
Company to said property, and not from anything arising 
from the bonds issued under the act of January 6, 1855, by 
other companies. 

It is too plain for argument that bonds issued by the Pen- 
sacola and Georgia Railroad Company, and the Tallahassee 
Railroad Company, are not in any way a lien on the road 
from Lake City to Jacksonville. This claim of the trustees, 


it is thus seen, is based upon the alleged amalgamation of 


the Florida Central Company with the Jacksonville, Pensa- 
cola and Mobile Railroad Company. Without narrating at 
length the facts stated in the answer of the Florida Central 
Railroad Company, it is enough to say that its effect is to 
put in issue this fact of consolidation, which is the whole 
foundation of the claim of the trustees to subject it to sale, to 
pay the balance of the purchase money due on the sale of the 
other lines of road. So faras the trustees are concerned in their 
relations to the alleged Florida Central Railroad Company, 
it is thus apparent that at the time the final decree or judg- 
ment was rendered in this case, all the facts which consti- 
tuted the basis of their claim against that alleged company, 
its incorporators, or the line of road which it claimed to own, 
were at issue under the pleadings in the ease. 

With the pleadings in this condition, and without notice 
or opportunity for hearing, the final decree against the Flor- 
ida Central Railroad Company was entered, and for these 
reasons it must be reversed as to the trustees. 

In behalf of the State nothing is decreed, except that the 
Florida Central Railroad Company is consolidated with the 
Jacksonville, Pensacola and Mobile Railroad Company, and 
as that fact was in issue between the State and this alleged 
company under the pleadings, and the judgment was ren- 
dered without notice, evidence, or an opportunity for hear- 
ing, and without default, in the same manner as the judg- 
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ment was rendered in behalf of the trustees, it must likewise 
be reversed as to that alleged company. It was entirely in- 
consistent with and in violation of the simplest principles 
prevailing in courts accustomed to the due and orderly ad- 
ministration of justice for the Circuit Court of Duval county, 
thus, in the face of these issues, without testimony, and 
without notice and without default in pleading, to pass a 
final judgment affecting the rights of a party which was, by 
its own order and after due notice, brought into the case. 
These facts are embraced in the issue made by the pleadings. 
We must, as the court below should have done, leave them 
to be determined in the usual method, and recognize the im- 
propriety of any attempt on our part to determine them as 
the case is now presented here. 

The next case we consider is that of defendant Daniel P. 
Holland and the trustees. 

On the 24th ot March, A. D. 1874, the plaintiffs filed a 
supplemental complaint, in which Daniel P.. Holland was 
named a party defendant, reciting that since the filing of the 
amended complaint, and about the 2d day of December, A, 
D. 1872, the said Holland recovered a judgment against the 
Jacksonville, Pensacola and Mobile Railroad Company, in 
the Cirenit Court of the United States for the Northern Dis- 
trict of Florida, for the sum of about sixty thousand dollars, 
caused execution to be issued thereon, and levied the same 
upon the equity of redemption of the railroad and appurte- 
nances and property of the Jacksonville, Pensacola and Mo- 
bile Railroad Company west of Lake City, and that this 
property was sold on the first Monday of May, A. D. 1878, 
the said Holland becoming the purchaser, crediting the 
amount of the bid on the execution. That soon thereafter 
he acquired the possession of the railroad of the Jackson- 
ville, Pensacola and Mobile Railroad Company, and has 
ever since retained possession thereof, receiving the rents 
and tolls therefrom ; that such line of roads and property 
had been taken possession of by J. C. Greeley, the receiver 
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heretofore appointed in this cause ; that said Greeley had 
never been discharged, and that such act of the said Holland 
was in contempt of this court and its orders. 

That about the last of May, 1872, Francis B. Papy, an 
employee of said Receiver, accepted the appointment of Re- 
ceiver by the Judge of the Second Judicial Circuit of Flor- 
ida, made in a suit instituted by holders of first mortgage 
bonds of the Pensacola and Georgia Railroad Company 
against the Jacksonville, Pensacola and Mobile Railroad 
Company and the Trustees of the Internal Improvement 
Fund. 

That in July, 1872, other first mortgage bondholders 
brought a suit in said United States Court against the Jack. 
sonville, Pensacola and Mobile Railroad Company and the 
said trustees, and on the 19th of December the said Jack- 
sonville, Pensacola and Mobile Railroad Company with- 
drawing its answer, and the suit being dismissed as to the 
trustees, who plead to the jurisdiction, a decree pro confesso 
was taken against the Jacksonville, Pensacola and Mobile 
Railroad Company ; that these proceedings in said United 
States Court are more fully set forth in a bill in equity, 
brought by the State of Florida against said first mortgage 
bondholders, Daniel P. Holland and others, in the Supreme 
Court of the United States, and therein now pending, a true 
copy whereof, and of the writ of injunction therein granted, 
is hereto attached, and prayed to. be taken as a part of this 
supplemental complaint, as fully as if specially set forth 
herein. That the complainants, who had so obtained the 
decree pro confesso against the said company, entered into 
an agreement with said company, whereby complainants in 
said decree and in said suit, wherein Papy was appointed 
Receiver, agreed to dismiss the last mentioned suit, to dis- 
charge said Papy, and allow said company time to pay the 
amount of said decree ; that afterward, by concert of action 
between the complainants in the two suits with the marshal 
of said district, said Papy was discharged as Receiver, and 
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the suit wherein he was appointed, dismissed, and said mar- 
shal, contemporancously with said Papy’s discharge, levied 
the said decree of the 19th of December on said property 
west of Lake City, and advertised the same for sale on the 
7th day of July, A. D. 1878, which sale was postponed to 
January Ist, 1874, under an agreement with said Holland. 
That before the levy of said decree by said Conant, he was 
given written notice of the appointment of Receiver Gree- 
ley, and of his right to actual possession, and that after levy 
of said decree the said Greeley was kept out of possession. 
That after said sale to Holland and the postponement of 
the sale under the decree, said Holland employed said 
Conant ostensibly as manager, and the said Conant, as such 
pretended manager, still claims to be in possession of said 
property with said Holland. That said Conant has been 
enjoined as marshal, and the said bondholders as plaintiffs, 
from any further proceedings under said decree, and that 
said Conant is not authorized by the decree under which he 
claims to have made said levy, to receive the tolls of said 
railroad, nor to interfere with its management. That said 
Holland has filed his answer in said suit in the Supreme 
Court of the United States, a copy of which is herewith 
filed, wherein he questions the jurisdiction of this Court as 
to that part of the road lying west of Lake City, although 
such jurisdiction has never been questioned by the Jackson- 
ville, Pensacola and Mobile Railroad Company. That al! 
of these proceedings of the said Holland are in contempt ot 
the orders of this court, and.that the said Holland, as the 
attorney of the Jacksonville, Pensacola and Mobile’ Rai!- 
road Company, had full notice of the orders of this court in 
this behalf; and that said Holland is insolvent and without 
property in this State or elsewhere, subject to judicial sale. 
From the answer of defendant Holland to the bill in 
equity of the State of Florida in the Supreme Court of the 
United States, which is made an exhibit to this supplemental ' 
complaint, it appears that Holland, in that court, questions 
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the validity and legality of the State bonds as well as the 
alleged lien of the trustees. 

It also appears that, upon the filing of the bill in the Su- 
preme Court of the United States, the plaintiff (the State of 
Florida, in her own right as well as in right of the trustees,) 
entered a motion for a preliminary injunction and the ap- 
pointment of a Receiver, as prayed for in its said bill. The 
special writ of injunction prayed for was to command said 
Holland to vaeate the possession of the Jacksonville, Pen- 
sacola and Mobile Railroad, and to desist from further inter- 
meddling with any of the property of the Jacksonville, 
Pensacola and Mobile Railroad Company, and to deliver 
the same to said Jonathan C. Greeley, the Receiver of said 
property, or in lieu thereof, that the court appoint a Re- 
ceiver of all of the property of the Jacksonville, Pensacola 
and Mobile Railroad Company situated west of Lake City. 
The court upon this motion failed to appoint a Receiver, 
and ordered defendant Holland to account for all the sums 
‘received by him from the earnings of said road, and to make 
‘mouthly statements of such sums as he would receive in 
‘futnre. At the time of filing this supplemental complaint 
against defendant Holland, it thus appears that he was in 
possession of the road west of Lake City, and had been, up- 
on the motion of one of the plaintiffs in this cause, ordered 
to render an account of his past and future receipts from the 
road, the court having denied a motion for the appointment 
-of a Receiver, and having refused to order defendant Hol- 
‘land to deliver possession to Receiver Greeley. 

This supplemental complaint was filed on the 24th of 
March, A. D. 1874. With it was filed an ea parte affidavit 
ot M. S. Littlefield, giving a detailed statement of facts in 
reference to the matter of consolidation, the exchange of se- 
eurities between the State and the companies, as well as a 
history of the judicial proceedings in reference to the line of 
railway involved in this suit. With it was also filed an affi- 
‘davit of H. Bisbee, stating the insolvency of the parties in 
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possession of the property, and giving the amount of interest 
due on the bonds of the companies held by the State. Up- 
on the same day, and upon the application of the Trustees 
of the Internal Improvement Fund, and without notice to 
defendant Holland, the court passed an order and decree 
commanding him, his agents and employees te desist from 
any further intermeddling with the possession o7 the line of 
road from Lake City, Florida, to the Apalachicola river, 
and from exercising any control over any of the engines, 
cars, etc., appertaining to the said road, as well as from re- 
moving any of said property out of the State. The court 
also decreed “that you, the said Holland, do desist from, 
and you are hereby enjoined and restrained from instituting 
any suits at law or in equity in any court or place for the 
purpose of asserting or claiming any right, title, or interest 
in, to, or of any part of said railroad, rolling stock and ap- 
purtenances, until the further order of this court.” This or- 
der is served upon Sherman Conant, manager of said Jack- 
sonville, Pensacola and Mobile Railroad, upon the various 
officers upon the line of road, and upon defendant Holland, 
on April 1, A. D. 1874. 

Upon the application of the trustees, and without notice, 
the court upon the same day then ordered defendant Hol- 
land to deliver possession. This order is served and returned. 
The Receiver, Greeley, then reports to the court that he 
had passed over the line of the road on the 25th of March, 
taking possession of the line of road to Tallahassee, at which 
place the superintendent of the road failed to yield posses- 
sion, and telegraphed the agents along the line of road not 
to obey the Receiver’s orders. 

On the 28th of March, A. D. 1874, the court entered an 
order directed to all and singular the sheriffs of the State, 
commanding them to put the Receiver in possession of the 
road lying west of Lake City. Then follows a rule to show 
cause (directed to defendant Holland) why he should not be 
attached for a contempt in violating the order of the court 
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of March 20th, A. D. 1872, appointing J. C. Greeley Re- 
ceiver, in interfering with his possession and enjoining him 
trom intermeddling with the possession of said Receiver. 
No final action appears to have been taken in this proceed- 
ing. ' 
On the 2d- April, A. D. 1874, on the motion of plaintiff, 
and after notice duly served upon the Jacksonville, Pensa- 
cola and Mobile Railroad Company, the answer of that com- 
pany was adjudged frivolous, as an answer to the claim and 
‘lemand of the Trustees of the Internal Improvement Fund, 
and au order made declaring said trustees entitled to a 
judgment and decree against said company, for the amount 
due on the balance of the purchase money due on the sale 
of the Pensacola and Georgia and the Tallahassee Railroads. 
On the same day the final judgment was entered. 

This judgment is entered on the motion of the Trustees 
of the Internal Improvement Fund. The first portion of it 
‘lecrees that the trustees do have and recover of the Jack- 
sonville, Pensacola and Mobile Railroad Company the sum 
ef six hundred and sixty-one thousand eight hundred and 
torty-five dollars and fifty-five cents, together with costs. 

The court then decrees that this sum shall be held and 
deemed to be against the said company, and all persons 
claiming through or under it, a lien upon all the property 
ewned by or belonging to said company at the date of the 
commencement of this action; that the Receiver, J. C. 
Greeley, heretofore appointed in this cause, be continued ; 
that all the net income derived from said line of road be 
paid over by him to the treasurer of the trustees; that the 
Receiver continue to discharge his duties as Receiver of the 

ine of road until the further order of the court; and that 
the clerk of every county in which this decree may be re- 
corded do issue, in behalf of the plaintiffs, the trustees, 
against the goods and chattels, lands and tenements of the 
Jacksonville, Pensacola and Mobile Railroad Company, the 
writ of <’egit or the writ of fierd facias for the aforesaid 
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sum of six hundred and sixty-one thousand eight hundred 
and forty-five dollars, upon the precipe of the attorney in 
this cause. 

It is thus seen that the court, without service of process 
or notice, or opportunity to answer the supplemental com- 
plaint on the part of the defendant Holland, entered an in- 
terlocutory order decreeing against his right to possession ; 
and afterward without notice, and before the time for an- 
swering the complaint expired, and in ten days after filing 
the supplemental pleading which made him a party, entered 
a final judgment and decree, determining against his rights 
to the property: 

That plaintiffs think his claim is.nothing makes no dif- 
ference. The court must hear him before it proceeds thus 
finally to dispose of his rights. These orders determining 
the right to possession, and the final decree adjudging the 
right, must be reversed, in so far as they affect defendant 
Holland as having been made without notice or opportunity 
for hearing. 

We next come to the consideration of the appeal and case 
of detendant E. M. L’Engle. He assigns for error the order 
of June 24th, A. D. 1872, the order of March 25th, 1874, 
the final judgment rendered herein on the 2d of April, A. 
D. 1874, and the order of April 13th, 1874. _ 

The order of June 24th followed the filing of the amended 
complaint of June 22, 1872, and directs this defendant “ to 
consolidate his suit herewith, or come in as a party defend- 
ant hereto.” 

In the second amended and supplemental complaint, 
L’Engle is named a party defendant. On the 14th day of 
Aprils several days after the entry of the final judgment, 
and all the orders from which he appeals, he is served with 
asummons. Ie has, as such party, taken this his appeal, 
and has thus, under the supplemental complaint, come in as 
a party defendant. 

This is a compliance with the order of June 24th, which 
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is in the alternative, and we can see no ground for a rever- 
sal of this order in this respect. As a party, he can inter- 
pose such defense as he thinks his case, whatever it may be, 
justified. What his case is, the record now before this 
court does not disclose beyond the fact that plaintiffs allege 
that he is a stockholder in and ofticer of the Florida Central 
Railroad Company, as well as a stockholder in the Jackson- 
ville, Pensacola and Mobile Railroad Company, claiming 
rights adverse to the plaintiffs in this suit. 

The order of March 25, 1874, was in part based upon the 
view that the order displacing Greeley and appointing 
Baker was void ; that the original order appointing Greeley 
was a subsisting order, and that Greeley had the right to 
the possession. We need not repeat here what we subse- 
quently say as to the matter of the receivership. For the 
reasons there given, we have determined that this order was 
not void, and its effect was to remove Greeley. Grecley’s 
power as Receiver, under the order of June 22, 1872, being 
suspended and superseded by the appeal, it was error in the 
court to direct the parties in possession, who assumed to be 


officers and agents of the Florida Central Railroad Company,, 


to deliver possession to him. So far as it purports to make 
an original appointment of a Receiver upon the supplement- 
al pleadings, we cannot see that the case by them is any 
stronger than that made by the complaint. In fact, so far 
as this road was concerned, nearly every material allegation 
made by the trustees in the complaint was put in issue by 
its answer. The matter of consolidation was denied, as also 
was the allegation that there was something due the sink- 
ing fund by the purchasers of this road. In addition to this, 
the supplemental complaint is not sworn to, and the ap- 
pointment, if considered an original appointment, was made 
without notice. We deem it unnecessary to repeat here the 
views expressed upon this subject, and refer to the subse- 
quent portion of this opinion upon the subject of the ap- 
pointment of a Receiver. 
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As to the final judgment herein rendered, it must be re- 
versed in so far as it affects this defendant, because it is ren- 
dered without hearing or opportunity for the same before 
service of summons even, and without opportunity to an- 
swer the supplemental complaint, in which he was named a 
party, and thereby brought into the suit. The order of 
April 18, A. D. 1874, is an injunction directing this defend- 
ant to cease intermeddling with the line of road between 
Lake City and Jacksonville, from bringing any suit at law 
or equity for the purpose of asserting any right to said prop- 
erty, either as stockholder or otherwise, from using the name 
of the Florida Central Railroad Company, from in any man- 
ner appearing in, pleading in, or defending this action, and 
from appealing from any order in this cause, or from this 
order or any that may hereafter be made in the name of the 
Florida Central Railroad Company, from voting, using, or 
parting with the possession of any stock of the corporation 
formerly known as the Florida Central Railroad Company. 
So far as this order is based upon and is supplementary to 
the final judgment herein rendered, it must be reversed, for 
the reason that this judgment upon which it is founded 
must be reversed. The other assumption upon which this 
order was made was that the officers of the Florida Central 
Railroad Company were wrongfully in possession, and that 
the original order appointing Greeley was in force. This 
assumption, as we subsequently show, is wrong, and he 
could not have been entitled to possession under the order 
of June 22, A. D. 1872, as that had been suspended. So far 
as this order is based upon the assumption of consolidation, 
it must be reversed, because that question was in issue under 
the pleadings. Nor can we see any ground for such action 
at the suit of the trustees, as the bonds of the Pensacola and 
Georgia Railroad Company and of the Tallahassee Railroad 
Company were no lien upon the road from Jacksonville to 
Lake City. That portion of the order which enjoins this 
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defendant from taking an appeal in this suit is certainly 
very extraordinary in its character. 

As to the defendants, F. B. Papy and George It. Foster, 
the record discloses that they were simply employees of the 
Florida Central Railroad Company, claiming no property 
in the subject matter of this suit, mere agents discharging 
duties directed by their principal, and therefore no neces- 
sary parties to the suit. All the proceedings against them, 
so far as they are the subject of appeal, are based upon the 
view that the original order appointing Greeley was still in 
force. This we have already remarked was erroneous. These 
orders being reversed at the suit of the Florida Central Rail- 
y ad Company, they necessarily fail as to its officers, for it 
is through them that it is operated and managed. 

As to the defendants Hartridge and Francis F. L’Engle, 
we cannot see that they are mentioned in the record other- 
wise than as parties claiming to be directors in the Florida 
Central Railroad Company. The judgment and all of these 
orders being reversed as to it, it follows necessarily that they 
fail as to its assumed directory. So far as they are stock- 
holders, the court should not have made a decree affecting 
their rights without a hearing. There is no just foundation 
in law for these extraordinary proceedings. This suit must 
be dealt with as any other ordinary action. Under the plead- 
ings in this case, the several matters of fact stated are in 
controversy. These questions must be tried, not assumed. 

We now reach the last question in this controversy, upon 
which, in these appeals, it is necessary for us to express an 
opinion. This is the matter of the appointment of the Receiv- 
er. This appointment is resisted upon different grounds by the 
two appellants, the Florida Central Railroad Company and 
Holland, each of these parties claiming to own different 
parts of this line of railway. We first examine the question 
as to the Florida Central Railroad Company. That com- 
pany was a party to the amended complaint, and the first 
question in reference to this matter which arises upon the 
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amended complaint is in whose possession was the line of 
road which it claims to own? J.C. Greeley had been ap- 
pointed Receiver in this suit on the 20th of March, A. D. 
1872. Subsequently a suit was brought in this court, (the 
Circuit Court of Duval county,) by E. M. L’Engle against 
the Jacksonville, Pensacola and Mobile Railroad Company 
and Florida Central Railroad Company and others. In this 
suit he claimed to be a stockholder in the two companies as 
two distinct corporations, alleging fraud and extravagant 
waste on the part of said corporation in the management of 
its affairs, charging fraud upon the State officers, and claim- 
ing rights and interests to the exclusion of the plaintiffs in 
this suit. On the application of L’Engle in his suit, Gree- 
ley, who had been appointed in this suit, was, by order of 
the Circuit Court of Duval county “ displaced as Receiver 
of that part of the Jacksonville, Pensacola and Mobile Rail- 
road lying between Lake City, Florida, and Jacksonville, 
Florida, described in his bill as the Florida Central Rail- 
road, and another Receiver appointed in his place.” The 
complaint then recites the appointment of another Receiver 
of the line of rad west of Lake City by the Circuit Court 
of the Second Judicial Circuit of Florida, and alleges that 
there were then three Receivers of the “earnings” of the 
Jacksonville, Pensacola and Mobile Railroad Company: 
These are the allegations of plaintiffs in their amended 
complaint. It appears then that this court had in another 
case appointed another Receiver, instead of the Receiver 
originally appointed in this case, who had been displaced 
by this order made in the suit of L’Engle, and that this (his 
suit) was against these corporations and the officers of the 
State and others. A Receiver does not represent the plain- 
tiffs in a suit, and the court should not in a subsequent suit 
displace a Receiver appointed in a prior suit, affecting the 
same subject matter. This we state as a general rule of 
convenience, and do not mean to say that under some cir- 
cumstances it might not be proper. The proper course, as a 
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general rule of practice, is to extend the receivership in the 
first suit over the second, subject to the legal and equitable 
claims of all parties, and the rights of the parties in each 
suit are substantially the same as if different persons had 
been appointed at the several times when such receivership 
was granted. If, however, a different Receiver is appointed 
in the second suit, then the plaintiffs may claim that the 
Receiver in the former shall deliver to the Receiver ap- 
pointed in his suit. (10 Paige, 47-8; 1 Barb. Ch. Rep., 
268 ; 1 Hogan, 199, 258; 2 Paige, 342.) 

The order appointing Baker’Receiver, made in the suit ot 
L’Engle, may have been erroneous and irregular, but no ap- 
peal is taken in that case, and in the absence of such appeal, 
it cannot be reversed or affirmed here. In the absence of 
the record in that case, neither this court nor the Duval 
Circuit Court can determine whether the case made by the 
bill justified this action. The proposition that the order 
displacing Greeley and appointing Baker Receiver is void, 
because not made in the same suit in which Greeley was ap- 
pointed, cannot be sustained. If the court had jurisdiction 
of each of the cases and of both of the Receivers, then the 
removal of the one and the appointment of the other in 
either case cannot be void, for the reason that it is not made 
in either particular case. If the court had jurisdiction to 
appoint one, it had jurisdiction to remove him and appoint 
the other, and the order appointing Baker is not here for 
review. The cases cited by the respondents are cases in 
different courts, and the basis of the decisions is the well 
recognized principle that between courts of concurrent juris- 
diction, the court that first obtained possession of the con- 
troversy, or of the property in dispute, must be allowed to 
dispose of it finally without interruption from the co-ordin- 
ate court. (20 How., 595-6.) 

The authority cited in reference to the possession of a Re- 
ceiver (14 How., 65) is to the effect that any attempt to dis- 
turb such possession, without leave of the court first obtained, 
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will be a contempt, and that when property is in the cus- 
tody of a court of chancery, a sale under an execution issu- 
ing from another court is void. Here, however, the Receiver 
was displaced by the same court that appointed him. The 
action was not without leave of the court, but was by order 
of the same court that placed him in possession. ‘The re- 
spondents here affirm that the order of June 22d, 1872, does 
not purport to appoint Greeley Receiver, but simply vacates 
the appointment of Baker, and directs that Greeley be held 
and regarded as such Receiver of the whole line of road, and 
that he is still Receiver under the original order, and that no 
appointment of a Receiver, under the order of the 22d of June, 
is here for review, as none was made. As much importance 
is given to this position, we will examine it at some length, 
although we think it a very simple matter. In addition to 
the allegations of the complaint, stating that a Receiver had 
been appointed by this court in the case of L’Engle, and the 
former Receiver displaced, we find a report of the Receiver 
Greeley, filed on the 7th of June, A. D. 1872, in which he 
states “that the Florida Central Railroad, in the hands of 
Receiver J. M. Baker, collects a portion of the freight and 
passage due to and belonging to the Jacksonville, Pensacola 
and Mobile Railroad Company ; that the business on the line 
of road is such that the agents of such road receive the whole 
amounts of the entire distance traveled ; that this Receiver 
cannot obey the orders of this court unless all the moneys 
belonging to the Jacksonville, Pensacola and Mobile Rail- 
road Company are paid over to him when collected by any 
officer or agent of the Florida Central Railroad Company, 
under said Receiver James M. Baker.” Hethen prayed an 
order directing Receiver Baker to pay to Receiver Greeley 
all moneys arising from freights or passengers carried over 
any part of the line of road from Lake City to the Apalach- 
icola river. The court thereupon ordered James M. Baker, 
the Receiver of the Florida Central Railroad, to require all 
agents and employees of the Florida Central Railroad Com- 
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pany to pay all such moneys to the Receiver J ames M. Ba- 
ker, and directed him to pay such moneys to Receiver Gree- 
ley. It is thus seen, from the record in this case, that, as a 
matter of fact, the Receiver, Greeley, was not in possession ; 
that he had been displaced, and an order made appointing 
another person Receiver of the earnings of this road, and 
that the road was in possession of the “agents and em- 
ployees of the Florida Central Railroad Company.” It is 

clear that the order in the L’Engle suit was not void, and y 
the necessary result is, that if Greeley was not appointed 
under the order of June 22d, A. D. 1872, Receiver of this 
road, he was no Receiver at all, for he certainly had been 
displaced according to the allegations of the complaint and 
the order of the court of the 7th of June, made in this case. 
The order of the 22d of June directs that the order appoint- 
ing James M. Baker Receiver of so much of said railroad as 
was east of Lake City be vacated, as prayed for, and Jona- 
than C. Greeley be held and regarded as such Receiver of 
the whole line of road. Its legal effect is “an order reap- ; 
pointing Greeley ” Receiver of the road from Jacksonville 
to Lake City, and vacating the previous order appointing 
Baker such Receiver. All presumptions are in favor of the 
propriety of the action of the court, in the absence of the 
record in the suit of L’Engle. We cannot, collaterally, in 
this suit, determine otherwise. If the matter was within the 
jurisdiction of the court, and no question of jurisdiction is 
raised by appellant, “it is a doctrine of law too long estab- 
lished to require a citation of authorities, that, where a court 
has jurisdiction, it has a right to decide every question which 
occurs in the cause, and whether its decisions be correct or 
otherwise, its judgment, until reversed, is regarded as ‘bind- 
ing on every other court.” From the nature of the case of 
L’Engle, as stated in the complaint, the report of Receiver 
Greeley, on the 7th of June, and the order of the court of 
that date, it is apparent that the Florida Central Railroad 
Company was a defendant in the L’Engle suit, and that 
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the suit was by a stockholder in the Jacksonville, Pensa- 
cola and Mobile Railroad Company, and the Florida Cen- 
tral Railroad Company, seeking the appointment of a Re- 
ceiver, and that the action was brought upon the hypothesis 
of no amalgamation of the two roads. It was apparent, from 
the allegations of the bill, that the matter of consolidation 
was disputed, both by what assumed to be the company, as 
well as persons claiming to be bona jide stockholders. This 
company was itself named a defendant in the complaint. 
What was the case made by the complaint? The prayer of 
the original complaint was for a simple judgment against 
the Jacksonville, Pensacola and Mobile Railroad Company 
for a Receiver of the road and of the stock of the two com- 
panies, with power to vote the stock, for a sale of the stock, 
and for an injunction. No relief was prayed in behalf of 
the State of Florida. The prayer of the amended complaint 
it is difficult to understand. It prayed a sale of the road, 
the receiver to announce, as conditions of the sale, “ that 
said railroad is sold, subject to the same rights of the Trus- 
tees of the Internal Improvement Fund, under said act of 
1855, that heretofore existed to enforce the payment to the 
fund from the said road, as well as what may hereafter fall 
due, according to the terms of said act of 1855, and upon 
the condition that the purchaser buys the road subject to 
the claim of the State of Florida, growing out of the ex- 
change of securities, as fully and amply as though such had 
not taken place.” The most that can be said of this prayer 
of the complaint, original and supplemental, is, that they 
pray for judgment in behalf of the trustees, and a sale of the 
road to satisfy that judgment, and for a Receiver. No judg- 
ment or relief was prayed in behalf of the State. It is a rule 
of the code that if there be no answer, the relief granted can- 
not exceed that which is demanded in the complaint, even 
where the defendant makes no defence. In this case, the 
State, in the absence of an answer, would have been entitled 
to no decree ; and in the absence of an answer, no order 
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should have been passed by the court, in view of the equi- 
ties of the State, as set forth in the bill, when the State 
asked no relief, and had apparently made herself a party for 
no other reason than to show her assent to the action of the 
trustees. The State having asked no final decree, based upon 
her equities, could not have a Receiver appointed at her in- 
stance, which should only be done to have the property in 
the custody of the law, to meet a judgment based upon her 
equities. Not only is this true of the complaints, original 
and supplemental, but it is also true that the final judgment 
entered in this case is in behalf of the trustees, with the excep- 
tion that it recites that it is decreed, in behalf of the State, 
that there is a consolidation. And if that is all the decree it 
sought, this certainly could not justify the appointment of a 
Receiver. The State, also, in its bill in the Supreme Court 
of the United States, alleges that this suit was brought “ for 
the purpose of recovering the balance of the purchase 
money ” aforesaid, (that is, the sum due the trustees,) to-wit, 
“the sum of four hundred and seventy-two thousand dollars, 
with interest ;” and the amended and original complaints in 
this action are there filed as exhibits. There are other alle- 
gations of the State in its bill in the Supreme Court of the 
United States which manifest the like purpose, but, as we 


have said before, it is sufficiently apparent on the face of 


the original and amended complaints on file on the 22d day 
of June, A. D. 1872. Assuming, for the purpose of disposing 
of this question, that there was a lien in behalf of the trus- 
tees, to the extent of the first mortgage bond debt of the 
Pensacola and Georgia Railroad Company, it is very clear 
that this lien did not extend beyond the line of the former 
Pensacola and Georgia Railroad. A mortgagee cannot be 
said to have any equitable rights looking to receivership in 
the property of the mortgagor, beyond that included in the 
mortgage. Whether there was consolidatiun or not, the lien 
of the trustees did not extend beyond the property em- 
braced in the mortgage ; and the road from Lake City to 
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Jacksonville was not therein. The complaint claims no bal- 
ance of purchase money as due from the purchasers of the 
road at the sale under the act of January 6, 1855, and only 
states that such purchasers have not complied with the con- 
dition of the sale as to continuing the payment of-the sink- 
ing fund upon the outstanding bonds. It fails to state what 
amount of bonds are outstanding, and only states that the 
total amount due the sinking fund by the purchasers of the 
several roads was about thirteen thousand five hundred dol- 
lars.. What portion of this was due by the purchasers of this 
line of road is nowhere stated. The act of January 6, 1855, 
provided that these purchasers should be bound to continue 
the payment of the sinking fund, under the penalty of an 
annulment of the contract of purchase, and the forfeiture of 
the purchase money paid in. The allegations of the com- 
plaint are so uncertain and indefinite as to this matter, as to 
give no amount as due by these purchasers. Granting, for 
the purpose of disposing of this question, that this penalty 
and forfeiture might have been enforced at the hearing in 
the event the proof sustained these allegations, still we can- 
not see that it was either necessary or expedient for the 
court to take possession of this property, and appoint a 
manager of a line of railway in the meantime, or that such 
injury was to be apprehended by a short delay as justified 
the court in dispensing with notice to the parties defendant. 
“As a general rule, a Receiver should not be appointed 
without notice to the opposite party.” Formerly, the prac- 
tice was not to appoint before answer. Except under very 
exceptional circumstances, an application for a Receiver 
should not be considered when made without notice. A case 
of great urgency should be made to appear. (Kerr on 
Receivers, 137 and citations.) In this case, the appointment 
of Greeley over Baker was contrary to the general rule; 
and as it appeared on the face of the complaint that the 
Florida Central Railroad Company claimed to own this 
property, we think it was an improper exercise of discretion 
19 
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by the court to make such an appointment with or without 
notice to it, and especially is this true in the light of the or- 
der of June 7, in this case, from which it appears that this 
line of road was at that time in possession of the agents and 
employees of the Florida Central Railroad Company, with 
directions to pay the earnings thereof to the Receiver Ba- 
ker, and Receiver Baker is called in the complaint a Re- 
ceiver of the “ earnings” of this road. It is our conclusion 
that the case made by the complaint, considered in connee- 
tion with the last'action of the court in this case on the Tth 
of June, and of the proceedings then before the court, so far 
as they appeared in this record at that time, did not justify 
the appointment of a Receiver as against the Florida Cen- 
tral Railroad Company, and that there is no sufficient reason 
disclosed in this record for the removal of Baker, the Re- 
ceiver of the “earnings ” of the Florida Central Railroad 
Company, and the appointment of Greeley, as manager of 
the road, as distinct from a Receiver of its tolls. 
Having thus disposed of the question of receivership, as to 
this line of road, we consider the question in reference to de- 


fendant, D. P. Holland. Subsequent to the appointment of 


Greeley Receiver, by the Circuit Court of Duval county, 
and in May, A. D. 1873, Holland sold the equity of redemp- 
tion and all the interest of the Jacksonville, Pensacola and 
Mobile Railroad Company, in the line of railway from Lake 
City to Quincy, and from Tallahassee to St. Marks, under 
an execution issued upon a judgment before that time ob- 


tained by him against this company in the Cireuit Court of 


the United States for the Northern District of Florida. 

At this sale he became the purchaser, and credited the 
amount of his bid on the execution. About this time holders 
of first mortgage bonds of the Pensacola and Georgia Rail- 
road Company instituted a suit in the Circuit Court for the 
Second Judicial Gircuit of Florida, and F. B. Vapy was ap- 


pointed by that court Receiver of the line of road west of 


Lake City. In July, 1872, other first mortgage bondholders 
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filed a bill in the Circuit Court ot the United States, Northi- 
ern District of Florida, against the Jacksonville, Pensacola 
and Mobile Railroad Company and the trustees. In this 
suit in December, A. D. 1872, the Jacksonville, Pensacoia 
and Mobile Railroad Company, withdrawing its answer, and 
the suit being dismissed as to the trustees, a decree pro con- 
fesso was taken against the Jacksonville, Pensacola and Mo- 
bile Railroad Company. Papy, under an agreement between 
the parties, was then dismissed as Receiver. 

On the 19th of December, the marshal levied his deeree 
on property west of Lake City, and advertised it for sale on 
the 7th of July, A. D. 1878. The sale was postponed to 
January 1, A. D. 1874. After the sale to Holland, and this 
postponement, Tolland remained in possession. The State 
of Florida, in its own right, and in right of the trustees, 
filed an original bill in the Supreme Court of the United 
States, setting up the exchange of securities between it and 
the railroad companies, alleging that there was a balance of 
purchase money due the trustees under the original sale, as 
well as a large amount of interest due the State on the bonds 
of the Jacksonville, l’ensacola and Mobile Railroad Com- 
pany, stating the before-mentioned proceedings in the 
courts of the State and the United States in Florida, and 
praying cuter alia for injunction against the marshal, the 
plaintiffs in the suits in the United States Courts, and for 
an order to deliver possession to [teceiver Greeley, or, in 
lieu thereof, that the Supreme Court of the United States 
appoint a Receiver for all the property west of Lake City. 
Upon motion for the appointment of a Receiver after notice, 
the Supreme Court directed Holland to report his future and 
past receipts from the road in his possession. With Holland 
thus in possession, the Circuit Court of Duval county, in 
this case, ordered him to surrender this possession to Re- 
ceiver Greeley, enjoined him from any further intermed- 
djing with the possession, and under a writ directed to all 
and singular the sheriffs of the State, he was dispossessed. 
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and Greeley was put in actual possession of the road west 
of Lake City. Holland now seeks a reversal of these orders, 
one of the grounds being, that there is no jurisdiction in the 
Cireuit Court of Duval county thus to take into its custody 
property beyond the territorial limits ot the circuit. 

This is a question of great importance, and in view of the 
conflict of jurisdiction between the second and fourth judi- 
cial cireuits in this case, it should be settled. Under the 
constitution, this State is divided into seven judicial dis- 
tricts, and “the Circuit Courts in the several judicial cir- 
cuits” are invested witli general original jurisdiction in law 
and equity. There is no legislation which authorizes the 


appointment of a receiver of property which is beyond the | 


territorial limits of the circuits. Under these circumstances 
we can reach no other conclusion than that no such appoint- 
ment can be made effectively; and that the Cireuit Court, 
in all of its orders in this case, appointing a receiver of prop- 
erty beyond its limits, went beyond its authority. In the 
language of Mr. Justice Story, in Piequet vs. Swann, 5 
Mason, 40—“ This results trom the general principle that a 
court created within and for a particular territory is bounded 
in the exercise of its powers by the limits of such territory. 
Et matters not whether it be a Kingdom, a State, a county, 
or a city, or other local district. If it be the former, it is 
necessarily bounded and limited by the sovereignty of the 
government itself, which cannot be extra territorial ; if the 
latter, then the judicial interpretation is that the sovereign 
has chosen to assign this special limit short of lis general 
authority.” It is a general principle of the common law 


that no writ or process can run or be executed beyond the 


verritorial jurisdiction of the court out ef which it issues ; 
and independent of legislation, there ean be no doubt that 
the Cirenit Court of one circuit cannot through ist receiver 
take possession of property in another eireuit. There is no 
such legislation in this State, and we doubt very much 
whether such legislation would not be in conflict withthe 
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constitution, but that question is not here involved. In 
Galpin vs. Payne, 18 How., 367, the Supreme Court of the 
United States uses this language: * The authority of every 
judicial tribunal and the obligation to obey it, says Burge, 
in his Commentaries, are circumscribed by the limits of the 
territory in which it is established.” Under the Constitution 
of Arkansas, in A. D. 1839, the Cirenit Court organization 
was similar to that existing under the present Constitution of 
Florida. The Supreme Court of that State, (2 Ark., 503,) 
speaking of this organization, says: “ The constitution has 
distributed the State into a given number of separate and 
independent circuits, has required a judge to be elected for 
each of these circuits, whose power and authority is restrict- 
ed and limited to the prescribed and ascertained boundaries 
of his particular district. The constitution has furthermore 
established a Circuit Court in each county of the State, and 
it has fixed and confined its territorial jurisdiction within 
the boundaries thereof. No writ or process, according to 
the common law, can run or be executed beyond the limits 
of the territorial jurisdiction of the court out of which it 
issues; and it is clear that the court of one county cannot 
run its writs or process within the boundaries or limits of 
another county without some legislation on the subject. 
What class of cases and for what purposes the Legislature 
may authorize the Circuit Court of one county to run its 
writs and have the same executed within the boundaries or 
limits of another, is a question of some nicety.” (4 Mon., 
437-8; 2 B. Mon., 203; 4J.J. Mar., 407-8-9; 1 Dana, 109; 
2 Bibb, 445; 1 ib., 410; 1 Ind., 1; 1 Scam., 404.) We do 
not question the power of a court of equity to require : 
defendant, within its jurisdiction, to perform any act or do 
anything in reference to property in another jurisdiction 
or foreign State. We simply say that a Circuit Court in 
the State of Florida, under our constitution and laws, can- 
not by its officer take possession of property beyond its 
territorial jurisdiction. 
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We leave this subject with these general remarks. The 
appointment of a receiver, with directions to take possession 
of and manage a line of railway—in other words a manager, 
is an extraordinary exercise of power. In the case of Gard- 
ner v's. The London, Chatham and Dover Railway Company, 
(2 Law Reports, Ch. Appeals, 201,) Lord Cairns says that a 
eourt of chancery will not appoint a manager of a railway 
company. This he puts upon the ground that the company 
is in the exercise of powers and the discharge of duties and 
responsibilities confided exclusively to the persons compo- 
sing the company, and the court should not by its action, 
without any parliamentary authority, make itself and its 
otticers the hand to execute these powers and public duties. 
This rule has been modified in the United States. (18 Grat- 
tan, 825; 99 Mass., 395; 33 Ver., 408; 6 C. E. Green, 298.) 
Under the statutes of many of the States (this State among 
the number,) a receiver of a line of railway is under some 
circumstances authorized. As a general rule, we do not 
hesitate to say that a very strong case should be presented 
before a court should resort to a remedy so extreme, and 
‘vith reference to the management of the road, so revolu- 
tionary in its character. We can hardly imagine a case 
where it should be done without notice. The road is local, 


and cannot be taken beyond the jurisdiction and control of 


the court, and in many eases an injunction or restraining 
order will accomplish all that is necessary to protect the 
rights of plaintiffs. 

Phis cause coming on to be heard upon the three separate 
appeals, taken at different stages of the cause, the defendant, 
the Florida Central Railroad Company, being the appellant 
in the first appeal, and the said Florida Central Railroad 
Company, Edward M. L’Engle, Daniel P. Holland, and 
James Ilunter, being appellants in the second appeal, and 
said Edward M. L’Engle, Francis DB. Papy, George R. Fos- 
ter, Francis F. L’Engle, and Theodore Iartridge, being 
appellants in the third appeal, said appellants being defend- 
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ants at the time of taking their appeals, and the questions 
involved in said appeals having been argued and submitted 
together by the counsel for the different appellants and the 
respondents, and the court being advised of its opinion in 
the premises, and wishing to dispose of all the questions 
raised by said appeals, it is therefore ordered, considered, 
and adjudged by the court that the judgment of the Circuit 
Court of Duval county, rendered in this case on the second 
day of April, A. D. eighteen hundred and seventy-four, and 
the order of the thirteenth day of April, A. D. eighteen hun- 
dred and seventy-four, be and the same are reversed and set 
aside and vacated, and that all and every order made in said 
ause, appointing or continuing a receiver in this cause, and 
all orders consequent upon the same, and all orders restrain- 
ing the appellants or any of them, or granting or continuing 
any injunction against the appellants or any of them, except 
in so far as any of said appellants are restrained or enjoined 
from disposing of stock in the alleged Florida Central Rail- 
road Company, be and the same are reversed, set aside, and 
vacated. And it is further considered that the case, inclu- 
ding the three appeals, be remanded to the Circuit Court of 
Duval county, there to stand for hearing upon the issues 
made, or to be made by the pleadings, or for such other dis- 
position as is comformable to law, and not inconsistent with 
the opinion filed in these appeals. 


Bryson dissenting: 

I am unable to agree with that part of the opinion in this 
case, “that the Circuit Court, as a court of equity, has no 
jurisdiction beyond the territorial limits of its circuit,” and 
as it is remarked by Justice Westcott in the opinion, “ this 
is a question of great importance,” I will state my reasons 
in as brief a manner as possible. The, case in 18 Wallace, 


- 350, relied upon by the appellant in this case, has reference 


to the jurisdiction of a court of law, and a judgment of a 
court of law, and it is only necessary to refer to the case of 
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Picquet vs. Swann, 5 Mason, 40, to show that it had refer- 
ence to a court of law, where Mr. Story uses this language : 
“Even the Court of King’s Bench in England, though a 
court of general jurisdiction, never imagined that it could 
serve process in Scotland, Ireland or the Colonies.” This is 
certainly true, and it is equally as true that the Court of 
King’s Bench is a court of common law, and never had any 
equity or chancery jurisdiction. The same remark will ap- 
ply to the jurisdiction of county courts in this State. They 
are courts of limited jurisdiction, and have no equity or 
chancery jurisdiction or power whatever, and are confined 
to the county. But it cannot be denied that the courts of 
equity, both in England and America, have exercised juris- 
diction outside of their territorial limits for a considerable 
length of time; in fact we find them exercising this jurisdic- 
tion almost from their creation. In 2 Daniel’s Chancery 
practice, “It is not necessary in order to authorize the 
court to make an order for a Receiver that the property in 
respect to which he is to be appointed should be in England. 
A Receiver will be appointed here of property in the East 
Indies, in which case the Receiver must find sureties who 
are residents in England.” 2S. and S., 453. “A Receiver 
may also be appointed of estates in Ireland, but it seems 
that in such cases the recognizance of the record and his 
securities entered into and enrolled in that country.” 2 
Daniel’s Ch. practice, 1425. “It may also be mentioned 
that officers, in the nature of Receivers, are frequently ap- 
pointed of plantations in the West Indies, but as a planta- 
tion in the West Indies partakes in some measure of the 
nature of a manufactory or trade, instead of a Receiver, the 
person appointed is usually called a manager.” 2 Daniels, 
1424. 

Kerr on Receivers at page 259: ‘ When the suit relates 
to property abroad, or in the colonies which partakes of the - 
nature of a trade, it is competent for the court to appoint a 
manager.” Referring to L. R., 2 Ch., and pp. 212, 213, “ the 
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manager is appointed in such cases, not for the purpose of 
carrying on the trade, but to enable the court to give relief 
when the cause shall be heard, referring to Waters vs. Tay- 
lor, 15 Ves., 25 per Lord Elden ; Shepherd vs. Oxenford, 1 
K. and J., 500.” “Persons, for instance, have been ap- 
pointed to manage landed property, to receive the rents and 
profits, and convert, get in and remit the proceeds of prop- 
erty and assetts, when such property has been situated in 
India, the West Indies, Demarara and the Brazils.” Kerr 
on Rec., 260. “In conclusion,” says Mr. Daniel, 2 Vol., E., 
1449, “it may be mentioned that the term manager or con- 
signee, as distinguished from receiver, is sometimes used 
with respect to certain descriptions of property, as mines» 
collieries, or West India estates. There does not seem to 
be any substantial difference in the practice with respect to 
the officers thus designated, and by the interpretation clause 
of the order of the 16th of October, 1852, the word Re- 
ceiver includes consignee and manager. It does not appear 
that this distinction has been made in this country, but that 
the order designates the duties of that officer. Then it 
clearly appears ‘that in England a Receiver may be appointed 
over property outside the juriediction of the court. In this 
country it will be seen that the practice is not so uniform, 
but it will be seen that the principle is recognized by most 
- of the States. It will appear by reference to, the case of 
Booth vs. Clarke, 17 How., 322, the Supreme Court of the 
United States holds, that a Receiver appointed in the First 
Circuit of the State of New York could sue for and receive 
property outside of the State. The court in that case uses 
this language on page 536, condensed reports: “ No attempt 
was made, according to the chaneery practice, to cause 
Clarke, by the attachment of his person under the injunc- 
tion, to make an assignment of that claim for the payment 
of Camara’s judgment.” “It cannot be said that Clarke had 
no property to assign, and that it was, therefore, unneces- 
sary to attach him. That would make no difference, for 
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whether with or withont property he might have been com- 
pelled to make a general assignment, even though he had 
sworn that he had none.” It was so ruled in Chipman vs. 
Sabbatton, 7 Paige C. R., 47, and in Fitsburgh vs. Ever- 
ingham, 6 Paige, 29.” “There was a want of vigilance in this 
matter which does not make any equity which he may have 
in New York upon Clark’s property superior to that of 
Clark’s creditors, who are pursuing the funds in this dis- 
trict ;” clearly showing that if the proper proceedings had 
been had the Receiver might have maintained his action, 
tor the effects claimed in that suit, outside of the State of 
New York, not merely outside the jurisdiction of the terri- 
torial limits of the First Judicial Circuit. “ When the ap- 
pointment ot a Receiver has been perfected by filing of the 
report and security, the title to the personal property, cov- 
ered by the Receivership, vests in the Receiver without any 
assignment or transfer from the person in possession.” 
New York R., 142. “ But that is not so with the real prop- 
erty. That passes by force of the debtor’s own conveyance, 
which the court has power to compell him to execute.” 19 
New York R., 369; Thompson on Provisional Remedies, 
450. It was held in Mitchell vs. Bunch, 2 Paige R., 615, 
that a Receiver might be appointed over property outside of 
the jurisdiction of the court. That, * although the property 
of the defendant is beyond the territorial reach of the court, 
so that it can neither be sequestrated, nor taken in execu- 
tion, the court does not lose its jurisdiction to that property, 
provided the person of the defendant is within the juris- 
diction.” “By the ordinary proceedings, the defendant 
may be compelled either to bring the property in dis- 
pute, or to which the complainant claims an equitable 
title, within the jurisdiction of the court, or execute 
such a-conveyance or transfer thereof as will be suffli- 
eient to vest the legal title as well as the posession of the 
property, according to the Jew loci re? sitw;” the identical 
mode indicated by the Supreme Court ef the United States 
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in 17 How., 832. It will be seen that the same principles 
are laid down in Daniels -Ch. Practice, 2 Vol., 1045, 1046, 
and the same doctrine is more fully set forth in Story’s 
Equity Jurisprudence, 743-4. “The proposition may, there- 
fore, be laid down in the most general form, that to entitle 
a court of equity to maintain a bill for the specific perform- 
ance of a contract respecting land, it is not necessary that 
the land should be situated within the jurisdiction of the 
State or country where the suit is brought,” says Mr. Story, 
and with all his ingenuity and talent for research, he was 
only able to find two cases in this country where a contrary 
ruling had been made, and both of these were governed by 
peculiar circumstances surrounding them. “The case in 
Pennsylvania it was decided that the court had no jurisdic- 
tion over a bill praying for an injunction against the defend- 
ant residing in another county, but who was temporarily 
within the jurisdiction of the court, for erecting a nuisance 
which injured the plaintiffs’ land in that county; for to 
give complete remedy in such a case, a court must not only 
restrain and prevent a continuance of the nuisance, but must 
order its removal and give compensation in damages for the 
injury already caused, and for a court of equity to give this 
ample relief, the Joews 7x quo must be within the absolute 
jurisdiction of the court.” 1 Parson’s Eq. R., 387. The 
case in North Carolina referred to—it appears that one of 
the joint executors resided in the State of Tennessee, and 
that the lands and those having the legal title to the same 
were in Tennessee, and only one of the executors before the 
court. It was fully admitted by defendants’ counsel and held 
hy the court, that where either the person or the subject 
matter of the suit was within the jurisdiction of the court, 
that the court had jurisdiction of the whole. 

It appears from the pleadings that this suit was commenced 
under the Code, and that the statute repealing the Code uses 
this language: ‘Section 11. That all suits already com- 
menced, and all pleadings already in, shall not be affected 
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by any of the provisions of this act, but shall be proceeded 
in as if the act had not passed.” Act 1872, p. 18. It appears 
from the act that the jurisdiction of the court is not dimin- 
ished. See Sec. 192. A Receiver may be appointed, first, 
before judgment, on the application of either party, when he 
establishes an apparent right to the property which is the 
subject of the action, and which is in the possession of an ad- 
verse party, and the property or its rents and profits are in 
danger of being lost, or materially injured or impaired, ex- 
cept in cases where judgment upon failure may be had with- 
out application to the court. 

Mr. Thompson, in his work on Provisional Remedies, 
after copying the section, of which our Code is an exact copy, 
says: “This section bears upon its face unmistakable evidence 
of a determination by the Legislature in its enactment be- 
tween actions at law and suits in equity. The first and sec- 
ond branches of the section plainly apply to the latter class 
of actions exclusively, while the third is clearly intended to 
apply to actions at law, and is, therefore, an obvious enlarge- 
ment of the power of the court to enjoin. The first two 
clauses are, in substance, a mere embodiment of the astab- 
lished equity principles as they existed before the Code, and 
cannot be construed to create new rights of action or give 
new remedies ; nor are they, in any sense, an abridgement 
of the former jurisdiction of the court.” “The provisional 
injunction allowed by this section may be granted in every 
case where a temporary injunction would have been proper 
under the former practice.” Thompson on Provisional Rem- 
edies, p. 204, § 2. And he refers to the case of Rawlins 
against Joel, 13 N. Y., 488. Again the same author says, 
“that every kind of property of such a nature that if, if 
legal, it might be taken in execution, may be, if equitable, 
put into the possession of a Receiver; and here the appoint- 
ment of such a person has been said to be an equitable exe- 
cution,” (page 483,) and referring to Edwards on Receivers 
in Equity, under the former practice, p. 6. “If the property 
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is in the possession of a third person, claiming a right to re- 
tain it, the Receiver can proceed by suit against such person 
in the ordinary way, and thus try the right, or the plaintiff 
may amend his complaint, making such third person a party, 
and the receivership extended to the property in his hands, 
so that the order for the delivery of the property may be 
binding upon him, and be enforced, if necessary, by process 
of contempt.” Thompson on Provisional Remedies, 483, 
referring to 8 Paige’s Reports, 390. Then it clearly ap- 
pears that the powers of the court under the Code have 
not been abridged or made less. It appears from the plead- 
ings in this suit that it is brought by the State of Florida 
and the Trustees of the Internal Improvement Fund against 
the Jacksonville, Pensacola and Mobile Railroad Company, 
a corporation created by the laws of Florida, authorizing it 
to construct a line of railway from Quincy, west, to the Ala- 
bama line, with the privilege of extending it to Mobile, Ala- 
bama. The act also authorizes said company to consolidate 
with any road, or part of road, completed from Quincy to 
Jacksonville, and to operate the whole line of railway from 
Jacksonville to Quincy, by consolidation or otherwise. The 
act, as amended, authorizes the Governor of the State to de- 
liver to the President of the Jacksonville, Pensacola and 
Mobile Railroad Company the bonds of the State for all the 
road completed and in good running order, in exchange for 
the like amount of bonds of the Jacksonville, Pensacola and 
Mobile Railroad Company, which bonds are to be a statu- 
tory lien upon the road and all its property. That the bonds 
of the State had been issued and delivered to the President 
of the Jacksonville, Pensacola and Mobile Railroad Com- 
pany to the amount of four million dollars, and as the same 
amount of bonds had been issued by said company and de- 
livered to the State by the President of said company, but 
that one million of dollars of the bonds so issued by the 
State were payable to the Florida Central Railroad Com- 
pany, and the same amount of bonds delivered to the State 
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by the President of the Jacksonville, Pensacola and Mobile 
Railroad Company, were issued by and under the seal of the 
Florida Central Railroad Company ; that the Florida Cen- 
tral Railroad formed part of the line of railway from Jack- 
sonville to Quincy; that the whole line of road irom Jack- 
sonville to Chattahoochee was in possession ot the Jackson- 
ville, Pensacola and Mobile Railroad Company ; that its 


principal office was in Jacksonville ; that all the business of 


the corporation was transacted at that office; that at the 
commencement of this suit, Chase, Ambler and Flage were 
operating the whole line under a lease from the Jackson- 
ville, Pensacola and Mobile Railroad Company. It appears 
that this line of railway in operation extends entirely through 
the second and third circuits, and that about forty-nine miles 
of the railway, and the principal office, are within the fourth 
circuit, and all within the State of Florida; that the process 
had been served upon the President of: the Jacksonville. 
Pensacola and Mobile Railroad Company in the fourth cir- 
cuit. Then, applying the principles of equity jurisdiction, 
and the jurisdiction under the Code, heretofore referred to, 
and the more clear and pointed doctrine declared by the Su- 


preme Court of the United States in & How., 390, a court of 


equity having obtained jurisdiction for one purpose, will pro- 
ceed to grant full relief. “If the court of equity has juris- 
diction of part of the subject matter and the defendant, 
it may direct a public sale of lands lying out of its territo- 
rial jurisdiction, and compel the party to convey.” Lyman 
vs. Lyman, 2 Penn., 11; King vs. Tuscumbia, Courtland 
and Decatur Railroad Company, 7 L. I.. 166. These two 
last authorities are from the State which Mr. Story relies on. 
Though equity cannot act directly on the land not within its 
jurisdiction, it may compel the holder of the title who is 
a party before the court to give effect toa lien. Lewis vs. 
Darling, 16 How., 1. Applying these well settled rules, I 
am compelled to hold that in this case, if a proper case had 
been made, and the proper proceedings had, that the court 
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did have jurisdiction of the whole line of road, and did have 
authority to make any order that was necessary to protect 
the whole property until the rights of the parties could be 
determined. The property of the defendant may be sold in 
any county in the State under an execution issued upon a 
decree of the court, and it cannot be that a court of equity 
has not the power to protect any property which may be 
finally disposed of by it. If a court of equity has not the 
authority when it has possession of part of the subject mat- 
ter, and the defendant is before it, to reach any preperty 
within the State, then that long arm, which is dwelt on so 
much by writers on Equity Jurisprudence, and so often used 
by courts of equity to prevent fraud and injury, has become 
very short in Florida. Suppose this suit was alone against 
the Florida Central Railroad Company, when forty-nine 
miles of that road lie within the territorial limits of the 
fourth circuit, and only eleven in the third, can it be possi- 
ble that that court would not have jurisdiction to protect the 
whole of the property in litigation until the rights of the 
parties are determined? As the order appointing a Re 
ceiver, directing Greeley to take possession, and displacing 
Holland, was made without notice, and after the plaintiff 
had filed a bill in another court, making Holland a party, 
and asking for a Receiver, and that court having continued 
Holland in possession and amenable to that court, it is cer- 
tainly without precedent, and for these reasons, the order 
must be reversed. 

The appointing a receiver to run a railroad is certainly a 
modern invention, and there is certainly nothing in the pro- 
ceedings in this case that authorizes any such an appoint- 
ment under any precedent which can be found. 

I fully concur with all the other rulings of the court. 





